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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (S), BONGAIGAON 

PRESENT:  S. HANDIQUE, AJS 

 

 

Misc. Case  No. 95/13 

(u/s 125 Cr. P.C. ) 

 

Sujata Ghosh 

 

Vs. 

 

Ashok Kr. Prasad 

 

 

 

For 1st Party: Mr. R. Debnath 

For 2nd Party: Mr. P. Baidya 

 

Evidence recorded on: 18-12-14, 3-1-15, 21-2-15, 10-3-15 

 

Arguments heard on: 25-3-15 

 

Judgment delivered on: 31-3-15 

 

 

JUDGMENT 

 

1. The present case u/s 125 Cr. P.C has been filed by Smti. Sujata Ghosh against 

Sri Ashok Kr. Prasad claiming maintenance from him. The 1st party has stated 

that her marriage was solemnised with the 2nd party on 15-5-10 and they led 

their conjugal life in the house of the 2nd party at Milon Nagar, Kathal Tola, 

Bongaigaon.  According to her,  they have a 2 years old son out of their wedlock. 

She has alleged that the 2nd party is a drunkard and caused her immense 

physical and mental torture after marriage. She somehow endured his tortures 

but his behaviour turned from bad to worse with the passage of time. She 

discovered that her husband was having immoral relationships with other women 

during his business tours to Bhutan and other places. She even saw obscene 

pictures and contact numbers of various women on his mobile phone. When she 

asked him about it, he beat her up mercilessly. As his cruel behaviour escalated 

with the passage of time she could no more endure such tortures and left her 

matrimonial home on 19-5-13 and took shelter in her mother‟s house.  
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            She alleged that the 2nd party has neither visited her nor paid any maintenance 

to her since then. According to her, the 2nd party  earns about Rs 1,00,000/- from his 

fish business and leads a lavish life, on the other hand she has no means to support 

herself and her minor son and now she is totally dependant on her widowed mother.  

Hence, she claimed maintenance @ Rs 20,000/- per month for herself and Rs 10,000/- 

for her minor son from the 2nd party. It is further stated that she had filed another 

maintenance case being Misc Case no. 40/13  against him, however, the same was 

withdrawn vide agreement dtd 26-6-13. According to her, the 2nd party was supposed to 

arrange a separate accommodation for her and her minor son as per the terms of the 

agreement within two months. But he has not arranged the same till filing of the present 

case. So finding no alternative, the 1st party filed the instant case. 

 

2. In response to the notice, the 2nd party appeared and contested the case by 

filing his written statement. He admitted that the 1st party is married to him, but 

he denied to have tortured her. He on the other hand stated that they got 

married after five years of courtship and led their conjugal life. According to him, 

his in-laws house is just 50 metre away from his own house and the widowed 

mother of the 1st party very often calls her home as she lives alone after the 

marriage of her two daughters. He contended that the 1st party asked him on 

several occasions to live in her mother‟s house as „Ghar Jamai‟. As he refused to 

stay in his in-laws‟ house the 1st party very often used to visit her mother without 

informing him. According to him, the 1st party again asked him to stay in her 

mother‟s house after the birth of their child. When he refused to do so, the 1st 

party told him after about seven days that she cannot live with his large family 

and if he does not want to stay with her mother then he should arrange a 

separate accommodation for them. He contended further that the 1st party left 

the matrimonial home without informing him on 19-5-13. Thereafter she 

demanded Rs 2,00,000/- from him as permanent settlement.  He admitted to 

have visited Bhutan but denied having any illicit relationship with any women. He 

also denied to have stored obscene pictures and contact numbers of various 

women in his mobile phone. He contended that he has filed a counter-claim for 

restitution of conjugal rights against the divorce petition filed by the 1st party. He 

stated that the 1st party had filed another maintenance case against him prior to 

the filing of this case and that case was compromised between them.  

 

 

 

 

               According to him, the 1st party is a graduate and he is  only a matriculate and 

she used to ask him to arrange a job for her. As he could not arrange any job for her, 

she used to quarrel with him.  He contended that he tried many a times to bring her 

back but the 1st party was persistent in her demand for separate accommodation, so 

they entered into an agreement on 26-6-13 for arrangement of a separate 
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accommodation. However, the 1st party failed to resume conjugal life. He contended 

that the 1st party has shifted to her maternal uncle‟s house only to avoid him. He denied 

that his monthly income is about Rs 1,00,000/-, rather he stated that he is a petty 

businessman dealing in fish and earns about Rs 4,000/- per month. On the other hand 

he stated that the 1st party has cleared the Teachers Eligibility Test (TET) and is earning 

a handsome salary.  According to him, the 1st party is not entitled to maintenance as she 

left him willingly and she has means to sustain herself and her son.  

3. In view of the pleadings of the parties, I deem it fit to frame the following points 

for determination in this case: 

 

 

POINTS FOR DETERMINATION 

 

I. Whether the 1st party has sufficient reasons for not staying in her 

matrimonial home and whether the 2nd party has neglected her and their 

child in spite of having sufficient means? 

II. Whether the 2nd party is liable to pay maintenance to the 1st party and his 

child @ Rs 30,000/- per month as prayed for? 

 

4. During trial both the parties led evidence of two witnesses each. Heard 

arguments from both the sides. Perused the materials on record. Let me take up 

the points for discussion. 

 

DECISIONS AND REASONS THEREOF 

 

DECISION ON POINT NO. I & II: 

 

5. Both the points are taken up together for convenience of discussion. Before, 

dealing with the evidence on record, let me first take up one technical point 

raised by the 2nd party during argument. It was argued on his behalf that the 

present petition is not maintainable in view of the earlier petition filed by the 1st 

party under the same section. The ld. Defence counsel argued that there is 

nothing on record as to the fate of that application. It was contended that if that 

petition is still pending then the present proceeding is defective.  

 

 

                I have carefully gone through the case record. The 1st party has pleaded in 

her present petition that the earlier case being no. Misc Case. 40/13 u/s 125 Cr. P.C was 

withdrawn as they had compromised the case and they had agreed to stay in a rented 

accommodation. But the 2nd party did not adhere to the terms of the agreement, so she 

was compelled to file the present case. The 2nd party contended in his written statement 

that the said case was compromised between them. During trial the 1st party deposed 

that she withdrew the cases filed against him as he promised to quit drinking. Although 
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the parties have not exhibited the copies of relevant order pertaining to the earlier case, 

but a copy of the deed of agreement dtd 26-5-13 and the certified copy of the order dtd 

28-6-13 passed by the ld. Additional Chief Judicial Magistrate, Bongaigaon were filed 

along with the instant application u/s 125 Cr. P. C. As it appears the earlier maintenance 

case was disposed of on withdrawal. If that be the case, then there is no bar in filing a 

subsequent petition.  

6. PW1 Sujata Ghosh  deposed that she got married to the 2nd party on 15-5-10 

and led her conjugal life. She stated that she led conjugal life in her matrimonial 

home for about two years and a male child was born to them. She stated that 

they had a love-marriage, therefore her in-laws did not accept her from their 

hearts. She alleged that her mother –in-law tortured her for not bringing dowry. 

According to her, the mother-in-law and father-in-law started torturing her since 

3/ 4 months of their marriage and her husband did not interfere.  Rather, he too 

started torturing her after some time. She alleged that Ashok used to drink and 

beat her up. She alleged that the 2nd party used to abuse her in the name of her 

mother and sister. According to her, the 2nd party used to say bad things 

regarding the character of her mother and sister. Whenever she objected to it, 

he used to beat her up. She stated that she wanted to go to her mother‟s house 

after the caesarean delivery of her child as she found it uncomfortable climbing 

up to the first floor of the house, but her husband tried to take her son to his 

house just after 11 days of delivery. So, she was compelled to go to her 

matrimonial home. According to her, she did not get any rest in her matrimonial 

home due to household chores. She has further stated that her husband used to 

visit Bhutan and other places for business purposes and he used to receive calls 

from various women. She stated that she had seen a photograph of her husband 

with a women in a compromising position in his mobile phone and when she 

asked him about it, he beat her up badly. She alleged that the 2nd party asked 

her to leave him if she wanted to and finally drove her out with the child on 19-

5-13. She further alleged that after few days the 2nd party came to her mother‟s 

house and abused her in bad language and also broke household goods.  

           Therefore, she lodged an FIR before the police station u/s 498 A IPC. He 

however assured that he will not drink and showed his inclination to settle the matter 

through compromise. So she gave him a proposal to stay in a rented house.  According 

to her, an agreement was entered into on 26-6-13 and she withdrew the case. But the 

2nd party again came to her mother‟s house in drunken condition after few days along 

with his brother Mantas and tried to flee with her son. She somehow managed to take 

back her son. But the 2nd party broke the T.V, Godrej etc and also tried to take her 

along with him. However, the neighbours intervened. Thereafter, she filed a divorce 

case which is still pending. According to the 1st party, the 2nd party is engaged in 

wholesale business of fish and has a Tata Mobile vehicle. She exhibited the birth 

certificate of her son as Ext. 1. She has also exhibited a photo downloaded from a 

mobile phone as Ext. 2 which has been exhibited under objection from the opposite 

party. She stated that she has claimed Rs 20,000/- for herself and Rs 10,000/- for her 
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son as maintenance. During cross examination she testified that her mother‟s house is 

only about 50 metres away from her matrimonial home. She stated that they got 

married after five years of courtship and her in-laws threw a lavish reception after the 

marriage even though it was an inter caste marriage. She testified that there are about 

20 members in the joint family of her in-laws and four of their brothers stay together 

with their respective families. She stated that she did not know before their marriage 

about the drinking habit of the 2nd party. She testified that she is a graduate and the 2nd 

party is HSLC pass. She admitted to have cleared TET, but denied that she has a job. 

She further admitted that her husband has filed a counter-claim seeking restitution of 

conjugal rights. She admitted that she did not consult any physician during her conjugal 

life.  She denied having made frequent visits to her mother‟s home. She however 

admitted that her statements regarding the torture at the hands of the in-laws are 

beyond pleadings. She denied that she has not pleaded that she was driven out by the 

2nd party. She also denied that the 2nd party had arranged a rented house but she did 

not occupy it. She stated that she did not plead that the 2nd party has wholesale 

business of fish. She admitted that she did not plead that the 2nd party came to her 

mother‟s home after two days of the agreement and caused mischief.  She could not say 

the details of the landed property, if any belonging to the 2nd party. She however denied 

that he has no landed property. She denied that the daily business transaction of the 2nd 

party is not Rs 50,000/-. She admitted that she had told the court that the 2nd party has 

a four wheeler, but clarified that she quoted the registration number wrongly. She 

admitted that the photograph exhibited by her is not certified as per law. She denied 

that the yearly income of the 2nd party is only Rs 50,000/-.  She also denied that she left 

the matrimonial home on her own. 

7. PW2 Pinky Ghosh Gupto is the sister of the 1st party.  She deposed that the 

mother-in-law and the 2nd party started torturing the 1st party after few days of 

their marriage. According to her, the 1st party had told her about it over phone 

and she used to console her. She alleged that the mother-in-law of the 1st party 

used to abuse them in bad language whenever they used to visit her. She further 

alleged that the in-laws did not allow them to meet Sujata/ 1st party. According 

to this witness, she saw injuries over her body and near her eyes. The 1st party 

told her that the character of the 2nd party is not good and he used to have illicit 

relations with other women and the 1st party saw some photographs of 2nd party 

in compromising positions. PW2 further stated that the 2nd party took away the 

child after 11 days of caesarean delivery and therefore, the 1st party was 

compelled to go to her in-laws house. According to her, the 2nd party tortured 1st 

party when he was asked about those photographs. She alleged that the 2nd 

party asked the 1st party to leave the house and drove her out on 19-5-13. She 

further alleged that the 2nd party once came to her mother‟s house with his 

brother and broke household goods and tried to take away the child. According 

to her, when the 1st party lodged a case, the 2nd party coaxed her to withdraw 

the case and assured her to make separate arrangements for her stay, but he 

did not keep his promise. She stated that the 2nd party has wholesale business of 
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fish and he earns more than one lakh per month.  During cross examination, she 

testified that the 1st party is now residing in their maternal uncle‟s house for the 

last one year. She testified that the matrimonial house of her sister is near to her 

mother‟s house. She also testified that the five brothers of the 2nd party stay in a 

joint family. According to her, the 1st party is a graduate and wanted to do a job 

but the family of the 2nd party is conservative and did not like that idea. She 

denied that the 1st  party left the matrimonial home so that she could do a job. 

She stated that the 1st party has cleared TET but has not got appointment till 

date. She admitted that the 2nd party has filed a petition in the divorce case on 

the ground that he has not seen his son for the last two years. She does not 

know if the 2nd party has any other separate business. She denied that the 2nd 

party did not come to her mother‟s house and caused mischief. She denied that 

the 1st party left the matrimonial home willingly.  

8. Let me peruse the defence evidence now. DW1 Ashok Kr. Prasad  is the 2nd 

party. He deposed that the 1st party led conjugal life in his joint family for two 

years but she proposed him to stay with her mother after the birth of their child.  

According to him, the 1st party left the matrimonial home about 1 ½ years back 

as he did not agree to her proposal. He stated that the 1st party lodged a divorce 

case and maintenance case after leaving his house. He stated that he has filed a 

counter-claim for restitution of conjugal life.  

              He also stated that the 1st party was very much keen to do a job and he too 

searched for a job but in vain.  According to him, the 1st party is a TET teacher. He 

stated that the 1st party entered into an agreement with him on 26-5-13 stating that she 

will not be staying in his joint family and they agreed to stay in a rented house. 

However, they could not stay in a rented house. He stated that he tried his levels best to 

bring her back but in vain. He denied having any illicit relationship with anyone. He 

denied that the person shown in the photograph exhibited by the 1st party is him. He 

stated that he has not seen his son for the last 1 ½ years, therefore, he has filed a 

petition in the court. He stated that he has no vehicle and he does business with his 

father. He stated further that his monthly income is only Rs 5,000/-. He exhibited an 

income certificate issued by the circle office as Ext. A, which is exhibited under objection 

from the 1st party.  He denied owning any landed property. He also denied that his 

family was against their marriage.  

9. During cross examination he denied that he is engaged in wholesale business of 

fish. He also denied that he used to visit Bhutan and other places for business 

purposes. He denied to have tortured the 1st party whenever she asked him 

about his affairs and business visits.  He also denied to have assaulted the 1st 

party when she asked him about a photograph with a girl.  He further denied to 

have driven out the 1st party.  He testified that the case lodged by the 1st party 

u/s 498 (A) IPC was compromised between them. He denied that he went to 

bring the child forcefully and assaulted the 1st party after the compromise. He 

could not say if the 1st party has got a job or not. He denied that he does some 

other business also with his brother Mantas. He denied that his monthly income 
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is about Rs 1,00,000/- or that the 1st party did not ask him to stay with her  

mother. He however, admitted that he has not paid any maintenance to the 1st 

party and his child.   

10. DW2 Jitendra Kr. Prasad is the brother of the 2nd party. He stated that the 1st 

party stayed in their joint family after marriage and his brother never tortured 

her after consuming alcohol. He deposed that Sujata used to frequent her 

mother‟ house and she had insisted on living with her mother as there is no male 

member in her mother‟s house.  He stated that once the parties entered into an 

agreement for staying in a rented house. According to him, he had looked for a 

rented house, but Sujata did not come. He stated that Sujata tried hard to get a 

job and now she is a TET teacher.  According to him, the 2nd party does retail 

business in fish and earns about Rs 4,000/ to 5,000/- per month.  He too stated 

about the filing of a counter –claim by Ashok.  

11.  During cross examination he denied that his family did not like 1st party. 

According to him, their five brothers are engaged in separate businesses. He 

denied that they did not allow her to keep relations with her parental home. He 

denied that the 2nd party has wholesale business in fish.  

               According to him, the 2nd party never visited any other place for business 

purposes. He denied that Sujata was tortured and driven out. He denied that the 2nd 

party has partnership business with Mantas. According to him, Sujata is in her maternal 

uncle‟s place since 16-5-13. He testified that the present case was filed after the 

agreement. He however admitted that the 2nd party has not paid any maintenance since 

16-5-13. He stated that Ashok may be having a current account. He denied that the 1st 

party never wanted the 2nd party to stay with her mother.  

 

12. After perusal of the evidence of PW1, I find that she has travelled beyond her 

pleadings at several points. In her complaint petition, the 1st party has given two 

main reasons for her leaving the matrimonial home, firstly, the 2nd party used to 

torture her under after consuming alcohol, secondly, he has a bad moral 

character. But during trial, she has made allegations against her in-laws, 

especially, her mother-in-law. She did not state in her pleadings that she was not 

accepted in the family of the 2nd party as they had love marriage. She did not 

allege in her pleading that her mother-in-law deprived her of food. She did not 

even whisper once that her husband did not protest against the behaviour of his 

parents. Further, she did not plead that the 2nd party used to abuse her in the 

name of her mother and sister and he also said bad things about their character. 

As per her testimony she was compelled to go to her matrimonial home after 11 

days of the delivery of the child as the 2nd party tried to take away her child. 

According to her, she did not get any rest in her matrimonial home. Apparently, 

the family of the 2nd party is a joint family. All the five brothers are living jointly 

and she has admitted it. Naturally, the household works would be more in such 

families. However, it is to be noted that the 1st party has not taken the plea that 

she was made to do more work or that she did not get any rest there. That 
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apart, if we peruse the evidence as regards her first allegation of torture, it is 

seen that she has categorically stated that he used to come back home in 

drunken condition at night and he used to beat her up. The 2nd party has not 

even made any suggestion to that effect. During her cross examination, PW1 

testified that she did not know about his drinking habits prior to their marriage. 

DW1 did not even deny it during his evidence.  The ld. Defence counsel argued 

that it is highly improbable that a girl would not know about the drinking habit of 

the guy when they had a relationship for more than five years. I am not inclined 

to accept this limb of argument, because a girl is not expected to stick to her 

male friend 24 hours to know about his every outdoor or indoor activity. The 

relationship of five or more years is no guarantee against it and it cannot act as 

an estoppel.  

 

13. Now if we peruse the evidence of PW2 also, we find that she has made some 

exaggerated statements. She stated that the in-laws of the 1st party did not allow 

them to meet 1st party and they used to abuse them whenever they visited her. 

Interestingly, PW1 herself has not stated as such. PW2 stated that she saw 

injury marks on her person. But PW1 evidence is silent on this. However, it is 

seen that PW2 has testified to the effect that the 2nd party used to assault 1st 

party. She stated that the 1st party told her about it. She being the sister of the 

1st party is a natural witness and I believe her as far as the allegation of physical 

torture is concerned.  

14. As far as the allegation of illicit relation of the 2nd party is concerned, I find that 

the evidence is lacking. Though PW1 and PW2 stated that the 2nd party used to 

visit Bhutan and other places and kept illicit relationship with various women, 

there is no cogent proof of it. The photograph exhibited by 1st party is admittedly 

a downloaded picture taken from a mobile phone. According to 1st party she 

transferred the photo from his mobile to hers and then she got it printed. As it is 

a downloaded picture, there is no negative copy. Further, the photograph is not 

certified as required under the law of evidence. The 2nd party has objected to its 

admissibility and I have no other option but to adhere to that objection due to 

the following reasons.  

15. Section 2(c) of the Information Technology Act, 2000 reads:  

          "electronic record" means data, record or data generated, image or sound stored, 

received or sent in an electronic form or micro film or computer generated micro 

record."  

          Section 65A and 65B of the Evidence Act, 1872, inserted by Act No. 21 of 

2000 read as under:-  

Section 65A lays down Special provisions as to evidence relating to electronic  

records.  
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The contents of electronic records may be proved in accordance with the 

provisions of Section 65B.  

Section 65B. deals with Admissibility of electronic records.  It reads as 

follows: 

(1) notwithstanding anything contained in this Act, any information contained 

in an electronic record which is printed on a paper, stored, recorded or copied in 

optical or magnetic media produced by a computer (hereinafter referred to as 

the computer output) shall be deemed to be also a document, if the conditions 

mentioned in this section are satisfied in relation to the information and 

computer in question and shall be admissible in any proceedings, 

             without further proof or production of the original, as evidence or any 

contents of the original or of any fact stated therein of which direct evidence 

would be admissible.  

(2) the conditions referred to in Sub-section (1) in respect of a computer output 

shall be following, namely :-  

(a) the computer output containing the information was produced by the 

computer during the period over which the computer was used regularly to store 

or process information for the purposes of any activities regularly carried on over 

that period by the person having lawful control over the use of the computer;  

(b) during the said period, information of the kind contained in the electronic 

record or of the kind from which the information so contained is derived was 

regularly fed into the computer in the ordinary course of said activities;  

         (c ) throughout the material part of the said period, the computer was operating 

properly or, if not, then in respect of any period in which it was not operating 

properly or was out of operation during that part of the period, was not such as 

to affect the electronic record or the accuracy of its contents; and  

(d) the information contained in the electronic reproduces or is derived from 

such information fed into the computer in the ordinary course of the said 

activities.  

(3) Where over any period, the function of storing or processing information for 

the purposes of any activities regular carried out on over that period as 

mentioned in Clause (a) of Sub-section (2) was regularly performed by 

computers, whether -  

(a) by a combination of computers operating over that period; or  

(b) by different computers operating in succession over that period; or  
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(c) by different combinations of computers operating in succession over that 

period; or  

(d) in any other manner involving the successive operation over that period, in 

whatever order, or one or more computers and one or more combinations of 

computers, all the computers used for that purpose during that period shall be 

treated for the purposes of this section as constituting a single computer; and 

references in this section to a computer shall be construed accordingly.  

(4) In any proceedings where it is desired to give a statement in evidence by 

virtue of this section, a certificate doing any of the following things, that is to 

say, -  

(a) identifying the electronic record containing the statement and describing the 

manner which it was produced;  

(b) giving such particulars of any device involved in the production of that 

electronic record as may be appropriate for the purpose of showing that the 

electronic record was produced by a computer;  

          (c) dealing with any of the matters to which the conditions mentioned in Sub-

section (2) relate, and purporting to be signed by a person occupying a 

reasonable official position in relation to the operation of the relevant device or 

the management of the relevant activities (whichever is appropriate) shall be 

evidence of any matter stated in the certificate; and for the purposes of this sub-

section it shall be sufficient for a matter to be stated to the best of the 

knowledge and belief of the person stating it.  

(5) For the purposes of this section, -  

(a) information shall be taken to be supplied to a computer if it is supplied 

thereto in any appropriate form or whether it is so supplied directly or (with or 

without human intervention) by means of any appropriate equipment;  

(b) whether in the course of activities carried on by any official information is 

supplied with a view to its being stored or processed for the purposes of those 

activities by a computer operated otherwise than in the course of those activities, 

that information, if duly supplied to that computer shall be taken to be supplied 

to it in the course of those activities;  

(c) to a computer output shall be taken to have been produced by a computer 

whether it was produced by it directly or (with or without human intervention) by 

means of any appropriate equipment.  

16. Thus, computer generated electronic records is evidence, admissible at a trial if 

proved in the manner specified by Section 65B of the Evidence Act.  
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17. The Hon‟ble Delhi High Court has held in the case of  State vs Mohd. Afzal 

And Ors.,  107 (2003) DLT 385 ( 2003 (71) DRJ 178, 2003 (3) JCC 

1669) as follows:  

 

“ Sub-section (1) of Section 65B makes admissible as a document, 

paper print out of electronic records stored in optical or magnetic media 

produced by a computer, subject to the fulfilment of the conditions 

specified in Sub-section (2) of Section 65B. Following are the conditions 

specified by Sub-section (2) :  

              a) The computer from which the record is generated was regularly used 

to store or process information in respect of activity regularly carried on 

by a person having lawful control over the period, and relates to the 

period over which the computer was regularly used;  

              b) Information was fed in the computer in the ordinary course of the 

activities of the person having lawful control over the computer;  

              c) The computer was operating properly, and if not, was not such as to 

affect the electronic record or its accuracy;  

              d) Information reproduced is such as is fed into computer in the ordinary 

course of activity.  

               Under Sub-section (3) of Section 65B, Sub-section (1) and (2) would 

apply where single or combination of computers, is used for storage or 

processing in the regular course of activities and the computers used 

shall be construed as a single computer. Under Sub-section 4 of Section 

65B, if evidence is desired to be led under Section 65B, it would be 

admissible if a certificate is tendered, signed by a person either 

occupying a responsible official position in relation to the computer or 

being in the management of the relevant activities; provided the 

following is certified:  

             (a) electronic record containing the statement is identified with 

description of how it was produced;  

                  (b) that electronic record was a computer print out generated by a 

device   particulars whereof are given;  

                  (c) deals with matters to which conditions in Sub-section (2) relate.  
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             Under Sub-section (5), information shall be taken to be supplied to a 

computer by means of an appropriate equipment, in the course of 

normal activities intending to store or process it in the course of 

activities and a computer output is produced by it whether directly or 

by means of appropriate equipment.  

                The normal rule of leading documentary evidence is the production and 

proof of the original document itself. Secondary evidence of the 

contents of a document can also be led under Section 65 of the 

Evidence Act. Under Sub-clause "d" of Section 65, secondary evidence 

of the contents of a document can be led when the original is of such a 

nature as not to be easily movable. Computerised operating systems 

and support systems in industry cannot be moved to the court. The 

information is stored in these computers on magnetic tapes (hard disc). 

Electronic record produced there from has to be taken in the form of a 

print out. Sub-section (1) of Section 65B makes admissible without 

further proof, in evidence, print out of a electronic record contained on 

a magnetic media subject to the satisfaction of the conditions 

mentioned in the section. The conditions are mentioned in Sub-section 

(2). Thus compliance with Sub-section (1) and (2) of Section 65B is 

enough to make admissible and prove electronic records. This 

conclusion flows out, even from the language of Sub-section (4). Sub-

section (4) allows the proof of the conditions set out in Sub-section (2) 

by means of a certificate issued by the person described in Sub-section 

4 and certifying contents in the manner set out in the sub-section. The 

sub-section makes admissible an electronic record when certified that 

the contents of a computer print out are generated by a computer 

satisfying the conditions of Sub-section 1, the certificate being signed 

by the person described therein. Thus, Sub-section (4) provides for an 

alternative method to prove electronic record and not the only method 

to prove electronic record.” 

18. In the case of Anvar P.V. Vs  P.K. Basheer and others, Civil  Appeal No. 

4226 of 2012, decided on 18-9-14, the hon‟ble Supreme Court while overruling 

the law laid down in the case of  State (NCT of Delhi) v. Navjot Sandhu 

alias Afsan Guru, (2005) 11 SCC 600 relating to electronic evidence held as 

follows: 

 

“An electronic record by way of secondary evidence shall not be 

admitted in evidence unless the requirements under Section 65B are 

satisfied. Thus, in the case of CD, VCD, chip, etc.,  

the same shall be accompanied by the certificate in terms of Section 

65B obtained at the time of taking the document, without which, the 
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secondary evidence pertaining to that electronic record, is 

inadmissible.” 

19. The ld. Defence counsel argued that even if the photograph is taken to be true it 

does not reveal her husband in a compromising position. I have gone through 

the photograph which shows a girl with three or more guys who are drinking 

alcohol. In my opinion when the photograph itself is found to be not admissible 

in evidence, we need not go any further.  

20. It was argued by the prosecution side that the 2nd party drove her out on 19-5-

13 after assaulting her. The defence has argued that she left the matrimonial 

home willingly. PW1 has stated during trial that she was assaulted when she 

asked her husband about a photograph and drove her out with the kid on 19-5-

13. She has denied that she did not plead as such in her complaint petition. I 

have gone through her complaint petition which reveals that due to the 

behaviour and cruel acts of the 2nd party she had to leave the matrimonial home 

and take shelter in her mother‟s house.  The 2nd party has taken the plea that 

the 1st party proposed him to stay in her mother‟s house and when he refused, 

she left her matrimonial home. The 1st party has denied this fact during 

evidence. It was also argued that the 1st party was not inclined to stay in the 

joint family of the 2nd party, so she has made up a false story of torture and illicit 

relations of the 2nd party. Admittedly, the 1st party stayed with the joint family of 

the 2nd party for two years. DW2 has admitted that during that period she did 

household chores. So there is no denying of the fact that she adjusted with the 

joint family of her in-laws. The 1st party‟s mother is a widow and she has a 

married sister. Her mother‟s house is at a stone‟s throw distance from her 

matrimonial home. The 2nd party has alleged that the 1st party used to visit her 

widowed mother without informing him, which the 1st party has strongly denied. 

As the evidence unveils the 1st party is now taking shelter in her maternal uncle‟s 

house. She has not cited any reason for that. If that be the case, then the plea 

taken by the 2nd party that she wanted to stay in her mother‟s house and 

pressurised him to that effect stands negated.  

21. It is seen from the evidence of PW1, PW2 that they have unanimously testified 

as to the physical and mental torture which was meted out to PW1 by the 2nd 

party/ DW1. PW1, PW2 have exaggerated facts to a certain extent, but over all, 

their evidence inspires confidence. PW1 is the complainant/ victim. PW2 is her 

sister and a natural witness. Although the parties have not placed before the 

court the agreement dtd 26-5-13 executed between them, but both have 

admitted that it was agreed upon that a separate accommodation would be 

arranged for them.  

           The parties are making allegations and counter allegations as regards the fate of 

that agreement. According to the 1st party she compromised the earlier case as the 2nd 

party assured her to quit drinking. The 2nd party has not refuted this fact during cross 

examination or in his own evidence. So it is proved that he used to drink.  The 1st party 

has also alleged that the 2nd party came to her mother‟s house after execution of the 
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agreement and damaged household goods. The 2nd party has denied it. The petition of 

the 1st party is silent on it.  

22. Apparently, the relation between the parties is sour and they are not leading 

conjugal life at present. On over all analysis, I find that the evidence of PWs do 

substantiate the fact of ill treatment meted out to the 1st party by the 2nd party. 

As such she has a sound reason for not staying in her matrimonial house. PWs 

have testified that the second party is not maintaining her at present.  In fact, he 

has admitted that he is not paying her anything. So negligence on his part is 

proved.  

23.  The 1st party has claimed that the 2nd party deals in fish and earns about Rs 

1,00,000/- per month. The 2nd party has denied it and contended that the 1st 

party is a TET teacher and she is earning. The 2nd party has claimed that he has 

a retail fish business and has no other means of income. During trial PW1 stated 

that the 2nd party has wholesale business in fish which the 2nd party has 

vehemently denied. He has exhibited an income certificate issued by the Circle 

Office showing his yearly income as Rs 50,000/- only. The 1st party has raised 

objections to this income certificate. It was argued by the 1st party that the 

income certificate is not duly proved. DW1 has stated during trial that his father 

buys fish for five of his sons and they sell it on retail basis. But his own brother 

(DW2) testified that the 2nd party is engaged retail fish business as well other 

petty businesses.  Although the 1st party tried to prove that the 2nd party has a 

four wheeler, she has testified that she quoted the registration number wrongly. 

She stated that the 2nd party has daily business transactions worth Rs 50,000/-. 

DW1 has denied it, but his brother DW2 has testified that he may be having a 

current account. Be it noted this court had called for the information as to the 

account holder of the account no. 30051870346 from Chief Manager, SBI, 

Bongaigaon on the application of the 1st party. As per the report of the Bank the 

said current account is jointly held by the 2nd party and one Mantas Prasad. 

Though DW1 denied having any such account, his brother DW2 has stated that 

he may be having that account.  On one hand the 2nd party takes the plea that 

all the five brothers are engaged in retail fish business, on the other hand his 

own brother (DW2) testified that all the five brothers are engaged in separate 

businesses. Thus, I have doubts over the plea taken by the 2nd party. The 

income certificate exhibited by him cannot be taken as the one and only proof of 

his income capacity. He seems to be an able bodied person having sufficient 

means to sustain a family.  

             Therefore, I have reservations to accept his contention that he is earning only 

Rs 4,000/- or Rs 5,000/- per month. Further he has no other burden as he himself 

testified that he need not support his parents. His father is self sufficient.  Now coming 

to the vocation of the 1st party it is seen that there is no proof of her current vocation. 

In fact, DW1 has admitted that the mother of the 1st party is maintaining her and her 

son. Both DW1 and DW2 do not know if she has a job or not. Admittedly, the 1st party 
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has cleared TET but she has not got appointment yet. As such she is not in a position to 

sustain herself and her son. 

24.  The ld. Defence counsel relied on a recent decision of a Family Court in Mumbai 

to argue that a qualified wife cannot sit idle and claim maintenance. The ld. 

Counsel also relied upon the decision of the hon‟ble Mumbai High Court dtd 11-3-

15 in Shabnam Bhadri Vs. Shabbir Bhadri in this respect. I have gone 

through the above cited case law and find that the facts of that case are not 

similar to the present one and the decision of the hon‟ble Mumbai High Court is 

not binding on us. Reliance was also placed on the decision of the hon‟ble 

Madras High Court passed in Marimuthu Vs. Janaki on 22-2-08  which is not 

relevant as facts are not similar.   

25.  The ld. Counsel for the prosecution side relied upon the following case laws to 

argue that the 1st party is entitled to maintenance: 

a. Captain Ramesh Chandar Kaushal  Vs. Veena Kaushal (1978) 

4SCC 70 

b. Vimla Vs. Veeraswamy (1991) 2 SCC 375 

c. Bhuwan Mohan Singh Vs. Meena & ors., Criminal Appeal No. 

1331/2014.  

 

26. In the present case, the wife is well qualified whereas the husband is not that 

educated. The fact that she has cleared the Teachers Eligibility Test (TET) is no 

guarantee of a job. She has not got a job till date. Even if the 2nd party is not 

that qualified, but the evidence on record clearly shows that he has a sound 

source of income and has no other burden, except his wife and child. The 

hon‟ble Supreme Court in the famous case of  Chaturbhuj vs Sita Bai, (2008) 

2 SCC 316 held as below: 

 

“ The object of the maintenance proceedings is not to punish a 

person for his past neglect, but to prevent vagrancy by compelling 

those who can provide support to those who are unable to support 

themselves and who have a moral claim to support. The phrase 

"unable to maintain herself" in the instant case would mean that 

means available to the deserted wife while she was living with her 

husband and would not take within itself the efforts made by the wife 

after desertion to survive somehow.  

               Section 125 Cr.P.C. is a measure of social justice and is 

specially enacted to protect women and children and as noted by this 

Court in Captain Ramesh Chander Kaushal v. Mrs. Veena 

Kaushal and Ors. (AIR 1978 SC 1807) falls within constitutional 

sweep of Article 15(3) reinforced by Article 39 of the Constitution of 

India, 1950 (in short the 'Constitution'). It is meant to achieve a social 

purpose. The object is to prevent vagrancy and destitution. It 

provides a speedy remedy for the supply of food, clothing and shelter 
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to the deserted wife. It gives effect to fundamental rights and natural 

duties of a man to maintain his wife, children and parents when they 

are unable to maintain themselves. The aforesaid position was 

highlighted in Savitaben Somabhai Bhatiya v. State of Gujarat 

and Ors. (2005 (2) Supreme 503).” 

 

27. In Bhagwan v. Kamla Devi (AIR 1975 SC 83) it was observed that the wife 

should be in a position to maintain standard of living which is neither luxurious 

nor penurious but what is consistent with status of a family. The expression 

"unable to maintain herself" does not mean that the wife must be absolutely 

destitute before she can apply for maintenance under Section 125 Cr.P.C. 

28. Thus in view of the above discussions, I hold that the 1st party has proved her 

case. The 2nd party has neglected his wife and the child despite having sufficient 

means. As such 1st party and her son are entitled to maintenance. Considering 

the present inflation in the economy and price rise, I deem it fit to allow the 

prayer for maintenance of the 1st party and pass the following order. 

                                                     

 

ORDER 

 

29. The 2nd party is directed to pay Rs. 5000/- per month to the 1st party and Rs 

3000/- to his minor son w.e.f the date of passing of this order. The case is 

disposed of on contest. Let a free copy of the judgment be supplied to the 1st 

party. Given under my hand and seal of the court on 31-3-15.  

 

 

Delivered by 

 

 

S. Handique 

SDJM(S), Bongaigaon 
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1ST PARTY EVIDENCE 

PW1..SUJATA GHOSH PRASAD 

PW2..PINKY GHOSH GUPTO 

EXT. 1.. BIRTH CERTIFICATE 

EXT. 2..PHOTOGRAPH 

 

2ND PARTY EVIDENCE 

DW1.. ASHOK KR. PRASAD 

DW2..JITENDRA KR. PRASAD 

EXT. A..INCOME CERTIFICATE 


