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IN THE COURT OF ADDL CHIEF JUDICIAL MAGISTRATE : BANGAIGAON 
 
NICR CASE NO 133/13 
 
SRIRAM TRANSPORT FINANCE Co LTD 
     (REPRESENTED BY ITS BRANCH MANGER AND POWEROF ATTORNEY 
HOLDER)  
 
SRI RAJESH ROY 
VS 
HARDEEP SINGH 
 
 ACCUSED U/S 138 N.I ACT. 
 
PRESENT : D.SAIKIA AJS. 
ADVOCTE FOR THE COMPLAINANT……………M.RAHMAN. 
ADVOCATE FOR THE ACCUSED…………………KHURSEID RAZA.  
DATE OF HEARING……………………..19.4.14,13.3.15. 
DATE OF ARGUMENT…………………..10.7.15,27.8.15. 
DATE OF JUDGMENT………………… ..10.9.15 
 
                                             JUDGMENT 
 
1)             On a written complaint lodged by complainant finance company  this 
case has been registered against the accused Hardeep Singh  u/s 138 of the N.I 
act. The brief facts of the case is that the complainant is  a company dealing in 
the business of Hire Purchase, by way of Lease cum Hypothecation Agreement 
thereby providing finance for purchasing old and new vehicles. The complainant’s 
further case is that the accused was provided financial assistance for purchasing a 
TATA LPT 1613 truck bearing registration number AS18/C 0019, on agreed terms 
and conditions entered into by both parties by way of a Loan cum Hypothecation 
agreement bearing number GUWAH0811260006 Dt 27.11.08.  The complainant  
states that the accused was not regular in repaying the loan amount which was to 
be repaid in 32 installments, and that on repeated approaches and persuasions, 
the accused issued a cheque bearing number 469105 amounting to Rs 
9,48,700/- in favour of the complainant dt 7.10.13 from his account maintained in 
the State Bank of India, New Bongaigaon Branch. The complainant deposited the 
cheque in its Axis Bank Bongaigaon branch for collection but the cheque  returned 
due to insufficiency of fund in the account of the accused on 9.10.13. The 
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complainant thereafter issued notice to the accused through its advocate on 
4.11.13 informing him about the dishonour of the cheque and demanded payment 
of the cheque amount within fifteen days of receipt of the notice. The accused in-
spite of that, failed to pay the cheque amount  and hence the instant case was 
filed. 
2)        After taking cognizance of the offence u/s 138 N.I act summons was 
issued against the accused and on the appearance of the accused particulars of 
offence u/s 138 N.I act was explained to which the accused pleaded not guilty and 
claimed to be tried. 
 
3) The complainant in support of its case examined one witness and has exhibited 
a number of documents in support of its case. The complainant’s witness was duly 
cross examined by the defence side. Statement of the accused was recorded u/s 
313 CrPC. The plea of the accused as appeared from the cross examination as well 
as the statement recorded u/s 313 CrPC is, that he though has liability towards the 
complainant company, but he didn’t owe that much money as is claimed by the 
complainant company in the instant case.  The accused however has not 
examined any witness in support of its plea but has exhibited a document while 
cross examining the complainant’s witness. I have heard arguments forwarded by 
the learned counsel of both sides. To decide the matter in dispute following points 
were framed for determination. 
 

1) Whether the cheque was issued by the accused for discharging for liability 
amounting to Rs9,48,700 /- to the complainant company? 

2) Whether the accused has committed an offence punishable u/s 138 of the 
N.I Act? 
 

                      DISCUSSIONS REASONS AND DECISIONS THEREFOR 
 
4)   Learned defence counsel in course of his argument has urged the court that 
the liability for which the present case has been filed is not a legally recoverable 
debt as because the accused is not liable to repay the amount claimed by the 
complainant company in the instant case as he didn’t have that much liability to 
repay the complainant company. It was argued that the sum of rupees 9,48,700/- 
alleged to have been due from the accused is calculated by charging some 
unreasonable charges like delayed payment charges for which there is no 
stipulation in the original agreement executed between the complainant company 
and the accused. Further it was also submitted that power of attorney granted in 
favour of the complainant PW1 was defective as because the complainant Pw1 has 
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failed prove the resolutions passed by the board to authorize the company 
secretary of the complainant company to execute power of attorney in favour of 
PW1. Learned counsel also submits that the accused has not issued the disputed 
cheque and that the said cheque which was a signed blank cheque was given to 
the complainant company at the time of execution of the agreement as a security 
and that the complainant company has misused the said cheque against the 
accused for recovering a non recoverable debt. Learned counsel of the 
complainant company lastly submitted that the so called debt has also become 
time barred and as such from that point of view also the debt which the accused is 
otherwise liable has become time barred and therefore accused is not liable for 
the offence he is charged with. Learned counsel in support of its case has relied 
upon  
   1)Vizay vs Laxman reported in 2013 (3) SCC 86. 
   2)Amulya Patowary Vs Amarendra Choudhury reported in 2013(5)GLT201. 
   3) Jose Pullan Vs Uma Jasrasaria reported in 2011 (2) GLT 757. 
   4) Vinita Rao Vs Essen Corporate Services Pvt Ltd reported in 
2014STPL(LE)49540 SC. 
 
5)      On the other hand the learned counsel of the complainant company has 
submitted that its case has been proved to the hilt and the accused deserves to be 
punished. Learned counsel has also relied upon some Apex court rulings in this 
regard.            
 
6)           In cheque bouncing case once ingredient u/s 138 of the N.I act is made 
out the presumption under sec 139 of the N.I act follows. The burden then shifts 
to the accused to rebut the statutory presumption. The above presumption is a 
mandatory presumption and it is for the accused to rebut the said presumption by 
proving it to the contrary. One may refer to the Apex court decision of Hiten 
P.Dalal Vs Batindranath Banerjee reported in 2001 (6) SCC 16  in this 
regard.     As far as burden of proof so far as accused is concerned the 
constitution bench ruling of the Apex court rendered in Dhanvantrai, 
Balwantrai Desai vs State of Maharashtra reported in AIR 1964 575 may 
be referred to. In the said decision the words “unless the contrary is proved” 
has been explained as follows. ……….  “The words unless the contrary is proved 
which occur, in the provision make it clear that the presumption has to be 
rebutted by “Proof” and not by a bare explanation which is merely plausible. A fact 
is said to be proved when its existence is directly established or when upon the 
material before it, the court finds its existence to be so probable that a reasonable 
man would act on the supposition that it exists. Unless the explanation therefore is 
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supported by proof, the presumption created by the provision cannot be said to be 
rebutted.          
   In the backdrop of above ratios laid down by the Apex court it now has to be 
seen as to how far the parties has succeeded in discharging their respective 
burdens.  
  
7)Point no 1   The Pw1 Rajesh Roy in his evidence in chief stated that the 
complainant company  has by way of loan cum Hypothecation agreement (Ext2) 
has provided financial assistance to the accused. Perusal of the Ext2 discloses that 
vide the said agreement the accused was provided a loan amounting to 
Rs402,000/- with interest@ 14.80% and that total amount payable was Rs 
5,80,488 which was supposed to have been paid in thirty two equated monthly 
installments of Rs18140. PW1 has also exhibited the signatures of the accused 
vide Ext2(1) to Ext2(21) in the said agreement Ext2. The accused has not disputed 
his signature, on the above Ext2. The Pw1 in his evidence has deposed that the 
accused was found irregular in paying the installments and that after repeated 
correspondences and approaches the accused issued a cheque in favour of the 
complainant company for an amount of Rs9,48,700/- which was found to be due 
against him. Pw1 has exhibited the disputed cheque as Ext3 bearing number 
469105 for an amount of Rs 9,48,700/- dt 7.10.13 with signature of the accused 
as  Ext3(1). 
        
(8)   The accused has not disputed his signature on the disputed cheque 
Ext3. The accused while cross examining the Pw1 suggested that he has 
deposited blank cheques at the time of execution of the agreement, by way of 
security, and that out of the said cheques, the disputed cheque is one of them.  
The suggestions so given by the accused therefore indirectly indicates 
that Ext3 cheque no 469105 was indeed issued by the accused towards 
the complainant company. Further from the cross examination of the 
complainant’s witness as well as the statement of accused recorded u/s 313 CrPC 
it appears that the accused has admitted his liability towards the complainant 
company, and that he only contends that he is not liable to pay the amount 
mentioned in the disputed cheque.  In fact in his statement recorded u/s 313 CrPC 
accused admitted that he is only liable to pay rupees fifty to sixty thousand to the 
complainant company and that he is not liable to pay the cheque amount of Rs 
9,48,700/-.              
9)       In the instant case therefore from the oral as well as documentary evidence 
as adduced by the complainant Pw1 the necessary foundation for drawing the 
initial presumption u/s 139 of the N.I act exists in favour of the complainant. The 
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question that needs to be determined now is whether  the accused has been able 
to rebut the said presumption.  
10)     From the evidence on record it appears that the accused has not led any 
evidence on his own by stepping into the witness box. Therefore it now needs to 
be seen as to whether the accused was able to rebut the presumption u/s 139 of 
the Act by eliciting anything material from the complainant so as to shift his 
burden. On close perusal of the Pw1’s cross examination it appears that the 
accused has failed to rebut the said presumption u/s 139 of the N.I Act  The 
accused while cross examining the complainant’s witness has confronted the Pw1 
with the statement of account issued by the complainant company against the 
loan availed by the accused.  PW1 in his cross admitted the statement of account 
provided to the accused by the complainant company as ExtA. The said statement 
of account clearly reflects the transaction between the parties and the amount 
paid by the accused and also the amount due against the accused. In the instant 
case the complainant company though has not specifically mentioned as to how 
the amount of Rs,9,48,700/- was arrived at, the said aspect can be ascertained 
from the document ExtA which is for a period starting from 27.12.08 till 27.3.14. 
Perusal of the said statement discloses that an amount of Rs9,48,700/-was due on 
30.9.13 from the side of the accused. The said statement further shows the break 
up of the entire loan amount along with interest and other charges being 
DPC(delayed payment charges). The said statement further discloses that apart 
from the original loan account no being GUWAH0811260006 for an amount of Rs 
402000/-, two other loan accounts being number BONGN908290002 for an 
amount of Rs16028/- and loan account no BONGN0008300006 for an amount 
Rs15459/- was provided to the accused. PW1 in his cross examination has clarified 
that loan amount of Rs 16028/- was provided to the accused on 29.8.09 for 
insurance of the vehicle, and that loan amount of Rs 15459/- was provided to the 
accused for renewal of the insurance of the vehicle.  The above aspect which is 
noticed in the ExtA has not been disputed by the accused and this only 
corroborates the complainant’s case. The submission of the learned counsel that 
the amount of Rs9,48,700/- was arrived at by including delay payment charges for 
which there was no stipulation in the original agreement Ext2 has been considered 
vis a vis the terms and conditions mentioned in Ext2. On perusal of the Ext2 it 
appears that in clause 1.6 of Ext2 page 12, there is mention of borrower to be 
liable for all costs, charges, and expenses for defaults made by the borrower. That 
apart under clause 17 of Ext2 (page 22 of Ext2) there is a stipulation that 
borrower shall accept as conclusive proof of the correctness of any sum claimed 
by company to be due from the borrower and a statement of account made out 
from the books of company . The above conditions incorporated in Ext2 which the 
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accused has agreed to by putting his signature leaves no ground for the accused 
to question the correctness of the complaint company’s claim as regards the 
amount due to it by the accused.  
11)   So far as submission of the learned counsel for the accused regarding debt 
becoming time barred is concerned the said argument also does not appears to 
have any force. This is because as per Ext2 the loan sanctioned to the accused on 
27.11.08 was repayable from 1.1.09 in monthly installments of Rs 18140/- and the 
same was payable in 32 installments. In the instant case as per statement of 
account Ext A last installment was paid on 31.3.12 and the next installment was 
therefore due on the month of April 2012 and the right to sue therefore accrued 
from April 2012 and as per article 58 of the limitation act limitation period of three 
years would begin to run from the date when the right to sue accrues and not 
from the date on which the loan was disbursed to the accused. The complaint 
having been filed on 12.12.13 is well within the period of limitation. The division 
bench judgment of Gauhati High Court rendered in Swadesh Dutta Vs State 
Bank of India reported in AIR 2000 Gau 172 is relied upon in this regard.  
The submission of the learned counsel that limitation will run from the date of 
disbursal of loan therefore cannot be accepted. The decision relied upon by the 
learned defence counsel rendered in the reported case of Amulya Patowary Vs 
Amarendra Choudhury is distinguishable from the facts of the case and is of no 
help to the defence.                   
 
12) Coming to the submission that the Pw1 has no locus to file the complaint 
petition as it has failed to prove the resolutions passed by the board of directors  
whereby the company secretary Vivek Acwal was authorized to execute power of 
attorney in favour of PW1 to file the present case is concerned, it appears that 
PW1 has in course of the trial has filed the power of attorney executed by the 
company secretary of the company Vivek Acwal in favour of him whereby he was 
duly authorized to file the present complaint on behalf of the complainant 
company. The said power of attorney has been exhibited as Ext1and the said 
document was not challenged in course of the trial. Learned counsel of the 
complainant in course of arguments also submitted a xerox copy of the Board 
resolutions authorizing the company secretary Vivek Achwal to delegate his 
powers further by executing power of attorney in favour of other comapny  
officials to represent the company, but as the said document has not been 
exhibited and formally proved, the aforesaid document is not taken into 
consideration. Be that what it may, on perusal of Ext1, it is seen  that in the last 
part of Ext1 there is a specific stipulation that Mr Vivek Achwal company secretary 
of the complainant company has executed the Ext1 on being duly authorized by 
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the board of directors of the complainant company. Hence in the face of above 
stipulation the further requirement of proving the said resolutions passed by the 
board of directors authorizing Mr Vivek Achwal to execute Ext1 (power of 
Attorney) in favour of PW1 is not required in my measured view, more so when it 
was not the case of the accused that Vivek Acwal was never authorized by the 
board of directors of the complainant company. The submission of the learned 
defence counsel therefore does not appear to have any force and the same is 
rejected.   
13) The submission of the learned defence counsel that a security cheque cannot 
attract sec 138 of the N.I Act has to be rejected in view of the ratio laid down by 
the Apex court ruling of ICDS Limited Vs Beena Shabeer reported in (2002) 
6 SCC 426 wherein the Apex court has clarified that a cheque for whatever 
reason if is drawn on an account maintained by the drawer for the discharge of 
the debt or other liability, the liability under the same cannot be avoided if the 
cheque returns unpaid by the banker.  The first three words of sec 138 N.I Act viz 
“Where any cheque” amplifies the intention of the legislature.  So it thus 
appears that a cheque issued as a security cheque can be subject matter of 
prosecution for an offence under sec 138 of the N.I Act if the same is bounced, 
and that it is for the accused to show that the cheque so issued was not issued in 
discharge of any debt or liability. A blank cheque given towards liability or even as 
a security , when the liability is assessed and quantified and if the said blank 
cheque is filled up and presented to the bank, the drawer cannot avoid the 
criminal liability under 138 N.I Act unless he succeeds in rebutting the 
presumption u/s 139 of the N.I Act.  Now coming to the submission of the learned 
counsel that the disputed cheque was issued as a security cheque at the time of 
execution of Ext2 and as the same has been misused by the complainant 
company, it needs to be mentioned herein that, the burden to prove the same is 
again upon the accused. In the instant case it is not the case of the accused that 
in-spite of his clearing all the debts due to the complainant company, the 
complainant company has misused the blank signed cheque issued as a security,  
by raising an illegal claim which the accused was not liable to pay. On the contrary 
it is admitted case of the accused that he still has a liability to pay the complainant 
company for the loan advanced to him vide Ext2. The complainant company has 
asserted that the disputed cheque was issued by the accused in course of 
persuasions and correspondences but the accused has denied the same and 
contends that it was issued a security at the time of execution of Ext2. The 
fact however remains that the accused owed a liability towards the complainant 
company for the cheque amount and it was the in regard to this amount the 
cheque(Ext3) was alleged to have been issued by the accused. That there is a 
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subsisting liability of the accused towards the complainant on the date mentioned 
in the cheque is but apparent and as the accused had failed to prove that he did 
not owe any debt or liability towards the complainant company as on the date 
which bears on the disputed cheque, he cannot avoid the liability of prosecution 
u/s 138 of the N.I act when the cheque issued by him has bounced and that he 
had not even bothered to tender the cheque amount within fifteen days of the 
receipt of the demand notice issued by the complainant company.  The reported 
decision of the Apex court in Vijay Vs Laxman, which the learned counsel of the 
accused has relied upon is perused, but on perusal it appears that the facts were 
not similar with the present case and therefore the ruling cited would not help the 
case of the accused.  
 
Point no 2       
14)      The complainant PW1 in course of the trial has proved the  cheque 
returning memo which has been exhibited as Ext 4 in the instant case. Ext4 clearly 
discloses that the disputed cheque bearing number 469105 for the amount of 
Rs9,48,700/-was returned for insufficiency of fund. As per section 146 of the N.I 
Act presumption can be raised upon the bank slip (in the present case Cheque 
return memo (Ext4) to the effect that cheque has been dishonoured as Ext4 has 
the necessary official seal of the bank along with signature of an official, and 
furthermore when the accused has not disputed the above fact and rebutted the 
said presumption. The said notice further discloses that the same was issued on 
9.10.13.   The fact that a demand notice was sent to the accused vide Ext 5 on 
4.11.13 and the postal receipt Ext6 evidencing the sending of the notice by way of 
registered post to the address of the accused was never challenged by the 
defence side. In fact the accused has in his statement recorded u/s 313 CrPC has 
admitted that he has not returned the cheque amount of Rs9,48,700/-to the 
complainant company in-spite of receipt of the demand notice. The failure of the 
accused in returning the cheque amount within fifteen days of the receipt of notice 
clearly establishes an offence u/s 138 of the N.I act and the accused is therefore 
held to have committed an offence under the foresaid section. The issue as such is 
decided against the accused.  
 
15)    I have considered extending the beneficial provision of the Offenders Act to 
the accused but refrained from doing so considering the nature and seriousness of 
the offence.  
 
16)   Accused is heard on the question of sentence. Accused submits that he is a 
poor person having a family to look after and therefore prays for leniency.  I have 
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considered the above pleas vis a vis the facts and circumstances of the case. 
Evidence on record reveals that the cheque amount of Rs9,48,700/- has became 
due only because of the high rate of interest charged in the loan transaction 
coupled with other charges for the alleged default on the apart of the accused. 
Record also reveals that accused has paid certain portion of the loan amount to 
the complainant company. Hence considering the above facts, I am of the 
measured view that the accused deserves a little leniency.       
 
 ORDER 
 
Accused Hardeep Singh is convicted u/s 138 of the N.I Act and is 
sentenced to  pay fine to the tune of Rs9,48,700/-(nine lakhs forty eight 
thousand seven hundred) i/d to S.I for three months. The amount of fine 
if realized shall be paid to the complainant.  
 
Bail- Bond of accused shall remain in force for a period of six months 
from today. 
 
Given under my hand and seal of this court on the 10th day of September 
2015 at Bangaigaon. 
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                                                 APPENDIX 
 
Complainants witness:            Rajesh Roy………………………as PW1. 
 . 
 
Complainants exhibits:  

               Power of attorney………………………………………….  as Ext1.  
                          Loan cum Hypothecation agreement………………   as Ext2. 
 Cheque …………………………………………………………..as Ext3. 
 Cheque return memo……………………………………….as Ext4. 
 Demand notice………………………………………………..as Ext5. 
 Postal receipt…………………………………………………. as Ext6.. 
   
 
 
Defence witness :  Nil. 
 
Defence exhibits:   Statement of account……………………………………….as ExtA. 
  
Court witness :     Nil. 
 
Court exhibits :     Nil. 

 


