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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (S), BONGAIGAON 

Present: S. Handique, AJS 

 

G.R. Case no. 153/08 

(Bongaigaon P.S. Case no. 110/08) 

(u/s 409 IPC) 

State 

Vs. 

 

Tankeswar Saikia ( retd. S.I.) 

 

For prosecution: Mr. R.C. Mahato, A.P.P. 

For defence: Mr. P. Baidya, Advocate 

Evidence recorded on: 18-11-14, 11-2-15, 17-4-15, 29-4-15, 13-5-15, 10-7-15 

Accused examined u/s 313 Cr. P.C. on : 21-7-15 

Judgment delivered on: 4-8-15 

 

JUDGMENT 

 

1. The prosecution story in brief: A.S.I., Tarun Das of Bongaigaon P.S. 

lodged an FIR on 10-3-08 in the same police station stating therein that 

he took over charge of the office of the Sheristadar vide D.O No. 01324 

dated 23-7005 and Memo No. Bngn/RO/2005/3240-48 dated 24-7-05 

from A.SI. Tankeswar Saikia. A.SI. Tankeswar Saikia was released from 



 
 

Page 2 of 10 
 

the said post on promotion on 30-7-05. However, while taking charge of 

office from A.SI. Tankeswar Saikia one 9 mm pistol bearing no. 060592 

(seized M.R. No. 8/98 i/c Bongaigaon P.S. Case no. 23/98 u/s 120 

(B)/121/302/307/326/352 IPC r/w S. 25 (1) (A) Arms Act and S. 10/13 of 

U (AP) Act) was not handed over to him. The informant further alleged 

that A.SI. Tankeswar Saikia took few days to trace the pistol but failed to 

hand it over to him till filing of the FIR.  

2. The FIR was registered as Bongaigaon P.S. Case no. 110/08 u/s 409 IPC 

after investigation the charge sheet was filed against Tankeswar Saikia 

u/s 409 IPC. Ld. CJM, Bongaigaon took cognizance of the case and 

transferred the case to this court. The accused was then summoned and 

on his appearance he was released on bail and necessary copies were 

furnished to him. The formal charge u/s 409 IPC was framed against him, 

same on being read over and explained to him he pleaded not guilty and 

claimed trial.  

3. The prosecution examined five witnesses in this case. The accused was 

examined u/s 313 Cr. P.C. which is of total denial. He also declined to 

adduce evidence in his defence. The following point for determination has 

been framed in this case: 

POINT FOR DETERMINATION: 

Whether accused criminally misappropriated one 9mm pistol, a seized 

arm which was under his custody and thereby committed criminal breach 

of trust punishable u/s 409 IPC? 

 

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

4. The ld. A.P.P. argued that the witnesses, more particularly PW1 have 

testified that the accused was having dominion over the seized arm at the 

relevant time and he could not account for its loss while handing over 

charge of office to his successor. Per contra, ld. Defence counsel argued 

that the allegation brought against the accused are groundless and 
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motivated by malice. It was argued that there was delay of more than 

two years in lodging the FIR which is not satisfactorily explained.  

5. Let me examined the evidence of prosecution witnesses. PW1 is ASI 

Tarun Das who deposed that he took over the charge of Sheristadar of 

Bongaigaon P.S. on 23-7-05 vide D.O. No. 1324 dated 23-7-05 from 

A.S.I. Tankeswar Saikia. At the time of taking charge A.S.I. Tankeswar 

Saikia was asked to hand over a 9 mm pistol bearing no. 060592 which 

was seized i/c Bongaigaon P.S. Case no. 23/98 and marked as M.R. No. 

8/98 and therefore he was asked to look for the same. As the accused 

could not hand over the same he filed the FIR which is exhibited as Ext. 

1. He deposed that A.S.I Anupam Nath seized the Malkhana Register for 

the year 1996/97/98/99 containing page no. 1 to 399. He exhibited the 

relevant pages (page no. 187-188) in the said register as Mat. Ext. 1.  

6. During cross examination PW1 testified that he used to maintain the M.R. 

register which does not contain printed pages. He could not say who was 

the Sheristadar and who had made the relevant entries in page no. 187-

188 in Mat. Ext. 1. He however clarified that in column no. 5 of page no. 

187-188 in serial no. 1-17 zimma no. 1/98 is written. He could not say 

who was the officer-in-charge of the police station at that time.  He 

testified that there is a correction made in column no. 4 in blue ink and 

there is no endorsement for the same. Although there is mention of a 

Departmental proceeding but the number is incomplete and put as --/05. 

He testified that the FIR was filed on 10-3-08 though he took charge of 

office on 24-7-05 and on 30-7-05 the accused got transferred on 

promotion. He stated that the delay in lodging the FIR is not mentioned in 

it. He admitted that the FIR does not disclose about the departmental 

proceeding initiated against the accused. He testified that he was in the 

said police station till 2010. According to him, the family of the accused 

stayed in the same quarter after his transfer. He could not say if any 

pistol was recovered from the accused or not. He testified that the Mat. 

Ext. 1 was seized after ten months of lodging of the FIR. He denied that 

the accused had handed over the seized arm to him and he filed a false 

case against him after failing to search it out.  



 
 

Page 4 of 10 
 

7. PW2 Dharma Kanta Rai deposed that he was posted as Literate 

Constable in Bongaigaon P.S. at the relevant time when the accused was 

in charge of the malkhana. A pistol was missing from the malkhana so the 

FIR was lodged. He signed the seizure list at the time of seizure of the 

Mat. Ext. 1 vide Ext. 2 seizure list. He exhibited his signature as Ext. 2 

(1). During cross examination he could not say the exact tenure of the 

accused or that of the complainant. He could not give description of the 

pistol. He testified that at the relevant time he was at Abhayapuri P.S. He 

could not say how the pistol got missing. He testified that although the 

Sheristadar is the in –charge of the malkhana but the officer-in-charge is 

the overall in-charge of the police station.  

8. PW3 is DSP, BIEO, Sri Nagen Bora who was the then Officer-in-

Charge of the police station at the time of filing of the FIR. He deposed 

that the complainant was serving as Sheristadar of the police station. 

According to him, the complainant lodged the FIR stating inter-alia that 

the erstwhile Sheristadar A.S.I. Tankeswar Saikia could not hand over a 

pistol at the time of handing over charge. He registered the case and 

gave charge of investigation. He exhibited his signature as Ext.1. He 

testified during cross examination that on 24-7-05 Tarun Das took over 

the charge. He stated that a departmental proceeding was going on in 

this respect. He testified that the reasons for delay in lodging the case are 

not mentioned in the FIR. He also testified that by the time he joined at 

the said police station the accused was already transferred from the 

police station on promotion.  

9. PW4 Anupam Nath is a retired S.I. who had seized the Mat. Ext.1. He 

testified that on 10-1-09 he took over charge of investigation. After going 

through the case diary he found that the malkhana register was not yet 

seized in connection with this case. As such he seized the said register 

(Mat. Ext. 1) vide Ext. 2 (seizure list). He testified that the said register 

contained the description of the arm which was a 9 mm pistol bearing no. 

060592. He took statements of the complainant and Dharmakanta Ray. 

During cross examination, he admitted that Ext. 2 was not shown before 

the magistrate right after the seizure. He stated that the register was 



 
 

Page 5 of 10 
 

then given in zimma of the complainant, however, the zimmanama is not 

tagged with the record or case diary. He testified that there is a 

correction made in Mat Ext. 1 in serial no. 4 and the D.P No. is not 

mentioned. He further stated that in Mat Ext. 1, serial no. 1-17 are shown 

to be given in zimma. He stated that the FIR was filed after retirement of 

the accused. He stated that he also used to work as a sheristadar at 

times before and whenever the sheristadar goes on leave the O/C retains 

the key of the malkhana.  

10. PW5 Padmeswar Deka is another investigating officer who took over 

charge of the investigation on 11-8-10. He examined the accused, witness 

Nagen Bora and Hemanta Neog during investigation. He exhibited the 

charge sheet as Ext. 3 filed by him against the accused. He testified 

during cross examination that he took over the charge of the investigation 

after two years of lodging of the FIR. He did not seize anything.  

11. I have carefully gone through the evidence of PWs and examined the 

malkhana register (Mat. Ext. 1). Mat. Ext. 1 from page no. 187 to 188 

shows that in total 18 articles were seized. In page no. 187 there is a 

note in red ink in column no. 2 that serial no. 4 item in column no. 3 is 

missing from the malkhana and D.P No. --/05 was drawn against ASI 

Tankeswar Saikia. The said note also bears a correction in mentioning the 

serial no. 4 which is in blue ink and there is no endorsement for the 

same. Further, the signature of the writer of the note is illegible and there 

is no date mentioned. Again in column no. 5 in page no. 188 it is written 

that serial no. 1-17 were left in zimma vide zimma no. 1/98 but the name 

of the zimmadar is not mentioned. There is an illegible signature at 

column no. 4 showing receipt back remark. Apparently, the lost pistol was 

seized in 1998 and the fact of its disappearance came to light only in 

2005 as testified by PW1. PW1 has stated that the accused was given few 

days to trace out the lost pistol but he did not find it out. Be it noted the 

complainant took over charge of office from the accused on 24-7-05 and 

on 30-7-05 the accused was transferred out on promotion. Interestingly, 

the FIR was lodged after two years eight months of taking over charge of 

the malkhana by the complainant.  
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12. The ld. Defence counsel drew attention of the court to the G.D Entry 

extract which was not exhibited by the prosecution. Even though it is not 

made part of the evidence, I would like to go through the same in the 

interest of justice. The G.D. Entry no. 1193 dated 31-8-05 was made by 

O/C Dharanidhar Nath wherein he mentioned that ASI Tarun Das 

submitted that while taking charge of malkhana vide D.O NO. 1324 Dated 

23-7-05 ASI Tankeswar Saikia did not hand over one 9 mm pistol bearing 

no. 060592, one bonnet (should have been bayonet)  which were part of 

M.R. No. 8/98 and one hand cuff no. 1097 which was in the Sessions case 

record. ASI Tarun Das was thereby asked to lodge a formal FIR vide G.D. 

Entry no. 1193 dated 31-8-05, but he waited till 10-3-08 to file the formal 

FIR. The complainant stated in his FIR that the accused took few days to 

trace out the same but did not find it till filing of the FIR. If the accused 

was given few days time to trace it out on 24-7-05 then it is not 

satisfactorily explained as to why there was delay of more than two years, 

that too in such a sensitive matter. Disappearance of a seized arm from 

the malkhana of the police station is a serious matter but it seems the 

department slept over it for more than two years and filed the FIR as a 

mere formality. The investigation again took few more years and charge 

sheet was filed on 17-8-12. The malkhana register (Mat Ext. 1) was 

seized after 10 months of filing of the FIR ( Ext.1). Surprisingly, the said 

seizure was not brought to the notice of the concerned elaka Magistrate 

by the I/O as per law. By the time the FIR was lodged the accused had 

retired. In fact he was transferred out on being promoted on 30-7-05 

after few days of handing over charge of office of Sheristadar to the 

complainant. The FIR does not state anything about any departmental 

proceeding initiated against him. Mat Ext. 1 though mentions about a 

departmental proceeding against him, the number of that proceeding is 

not mentioned. PW3 deposed that a departmental enquiry was going on, 

but he too could not throw much light on that enquiry. The prosecution 

has totally failed to bring on record the details of the so called enquiry. 
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13. The ld. Defence counsel placed reliance on the following case laws to 

argue that the reason for delay in filing this case is not satisfactorily 

explained which goes to the root of the case:  

a. Shankarlal Vs. State of Rajasthan, 2005 SCC (Cri) 579 

b. Thulia Kali Vs. State of T.N., 1972 STPL (LE)6677 SC 

c. Nayan Jyoti Das Vs. State of Assam, 2012 (1) GLJ 9  

 

14. Though the facts of the present case are not similar to the facts of the 

above mentioned cases, but the underlying principle in those cases is that 

the delay in lodging the FIR or complaint casts doubts on the 

genuineness of the prosecution case.  

 

15. The ld. Defence counsel relied upon the following case laws to buttress 

his argument that the case of criminal breach of trust is not made out 

against the accused: 

a. Janeswar Das Aggarwal Vs. State of U.P., 1981 STPL (LE) 

10478 SC 

16. I have gone though the above case laws and the relevant section of law. 

Section 409 IPC provides that whoever, being in any manner 

entrusted with property, or with any dominion over property in his 

capacity as a public servant or in the way of his business as a banker, 

merchant, factor, broker, attorney or agent, commits criminal breach of 

trust in respect of that property, shall be punished with imprisonment for 

life, or with imprisonment of either description for a term which may 

extend to ten years and shall also be liable to fine.  

17. Section 405 IPC defines criminal breach of trust as----whoever 

being in any manner entrusted with property, or with dominion over 

property, dishonestly misappropriates or converts to his own use that 

property, or dishonestly uses or disposes of that property in violation of 

any direction of law prescribing the mode in which such trust is to be 

discharged, or any legal contract, express or implied, which he has made 

touching the discharge of such trust, or wilfully suffers any other persons 

to do so, commits criminal breach of trust.  
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18. The ld. Defence counsel argued that the prosecution has failed to prove 

the factum of entrustment and misappropriation as required by section 

409 IPC. In the present case, the accused was in charge of the malkhana 

till July 2005. He stated in his examination u/s 313 Cr. P.C. that he was 

posted at the said police station from 1999 to 2005. The lost pistol was 

seized i/c with Bongaigaon P.S. Case no. 23/98 by ASI Hemanta Neog. 

The accused stated in his examination u/s 313 Cr. P.C. that he had 

handed over the pistol to the complainant at the time of handing over the 

charge. He took the plea that the complainant had some personal grudge 

against him for getting promotion and therefore the false case was filed 

against him belatedly. He has not adduced any evidence to prove handing 

over of the arm to the complainant. However, be it noted he has admitted 

that he was in charge of the malkhana and was entrusted with the 

custody of the seized arm. If his statement is to be believed then the said 

arm was lost after handing over the charge. The prosecution is asserting 

that the arm was lost prior to his handing over charge. But Mat. Ext. 1 

which contains a note as to the missing arm does not contain as to the 

date of entry of that note. Further Mat. Ext. 1 shows that the said arm 

was included in serial no. 4 and articles in sl. No. 1-17 were given in 

zimma. The name of the zimmadar is written on page no. 190 as Uttam 

Kumar, complainant of the case. But this person is not made a witness in 

this case. Furthermore, in column no. 4 of page no. 188 bears an 

endorsement as received back which is devoid of any date and the 

signature is illegible. The manners in which the relevant entries were 

made and maintained show the carelessness on the part of the person 

responsible for the same. Further the author of those entries is not 

identified and made witness in this case. The officer who seized the lost 

pistol could not be produced before the court by the prosecution in spite 

of best efforts. Thus I find that there are few serious lacunae in the 

prosecution case which could not be filled up.  In order to hold an 

accused guilty of criminal breach of trust the prosecution ought to 

distinctly prove criminal misappropriation and his dishonest intention. But 

in the present case the prosecution has failed in that.  
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19. In view of the above discussions I hold that the prosecution has failed to 

prove the case beyond reasonable doubt.  

 

 

ORDER 

20. As the prosecution could not bring home the guilt of the accused beyond 

reasonable doubt, accused is held not guilty u/s 409 IPC and he is 

acquitted. He is set at liberty forthwith. Bail bond stands extended for 

next six months. Given under the hand and seal of the court on 4-8-15. 

 

 

Typed and delivered by 

 

S. Handique 

SDJM (S), Bongaigaon 
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APPENDIX 

PROSECUTION EVIDENCE 

PW1.. ASI TARUN DAS 

PW2..DHARMAKANTA RAY, constable (retd.)  

PW3..NAGEN BORA, DSP 

PW4..ANUPAM NATH, SI ( retd.)  

PW5..PADMESWAR DEKA, SI ( retd.) 

EXT. 1.. FIR 

EXT.2..SEIZURE LIST 

EXT. 3..CHARGE SHEET 

MAT. EXT. 1 ..MALKHANA REGISTER 

 

 


