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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (S), 

BONGAIGAON 

 

PRESENT: S. HANDIQUE, AJS 

 

G.R. 463/14 

(U/S 494/497 IPC) 

 

 

 

State 

v. 

1. Khaibar Ali 

2. Tilottama Barman 

 

 

For prosecution:  Mr. R.C. Mahato, APP 

For defence: Mr. P. Baidya, Advocate 

Evidence recorded on: 6-4-15, 8-6-15, 22-6-15 

Accused examined u/s 313 Cr. P.C on: 22-6-15 

Arguments heard on: 26-6-15 

Judgment delivered on: 4-7-15 

 

 

 

JUDGMENT 

 

 

1. The prosecution case in nutshell is that one Sri Rajen Barman lodged a 

complaint in the court of ld. CJM, Bongaigaon against Khaibar Ali and 

Tilottama Barman u/s 494/496/497 IPC. The complainant stated inter-alia 

that accused Tilottama Barman is his legally wedded wife and they have 

two sons out of their wedlock. Accused Khaibar Ali is the President of 

Hapachera Gaon Panchayat and Tilottama Barman is a member of the 
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said Panchayat, as such both of them used to meet each other for 

Panchayat related works. On 25-4-14 accused Khaibar Ali came and 

picked up Tilottama from his house after taking permission of 

complainant‟s father for some official work at Manikpur Block. But 

Tilottama did not return till afternoon. Thereafter the complainant 

searched her here and there but in vain, so finding no alternative his 

father lodged a case against accused Khaibar Ali u/s 366 IPC. On 13-5-14 

Tilottama was rescued by the police and got her statement recorded u/s 

164 Cr. P.C. As Tilottama is a major the court discharged her on own 

zimma.  The complainant alleged that Tilottama is still his legally wedded 

wife, but she has been staying with accused Khaibar since 13-5-14 

without obtaining divorce from him. It is further alleged that the 

complainant has come to know that on 21-4-14 Tilottama declared by 

way of an affidavit that she has been living separately from the 

complainant for the last six months and she swore another affidavit 

declaring her conversion Islam and contracted marriage with accused 

Khaibar Ali. Therefore, the complainant alleged that Tilottama Barman 

has been leading conjugal life with accused Khaibar Ali during subsistence 

of her earlier marriage, as such both the accused are liable to be charged 

u/s 494/496/497 IPC. The complainant stated that as he was awaiting for 

resumption of conjugal life with Tilottama as such there was delay in 

lodging the case.  

2. The complainant was forwarded to Bongaigaon P.S. for investigation. 

After investigation, I/O filed final report u/s 494/496 IPC as the offences 

were non-cognizable.  

3. On receipt of the final report, the ld. CJM, Bongaogaon took cognizance 

and transferred the case to this court. 

4. The accused were summoned and on their appearance they were 

released on bail. In due course of time they were served with necessary 

copies. The charge u/s 494 IPC was framed against accused Tilottama 

and charge u/s 497 IPC was framed against accused Khaibar Ali. The 

formal charge framed against the accused were read over and explained 

to them, to which the accused pleaded not guilty and claimed trial.  
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5. During trial five witnesses were examined including the I/O. The accused 

were examined u/s 313 Cr. P.C wherein they denied the incriminating 

questions materials against them and also declined to adduce defence 

evidence. Heard arguments from both the sides.  

6. The following points for determination have been framed in this case: 

 

POINTS FOR DETERMINATION 

 

1. Whether accused Tilottama Barman married accused Khaibar Ali during 

subsistence of her legal marriage with Rajen Barman and thereby 

committed an offence punishable u/s 494 IPC? 

2. Whether accused Khaibar Ali committed sexual intercourse with Tilottama 

Barman with the knowledge that Tilottama is a legally wedded wife of 

Rajen Barman without the consent and connivance of Rajen Barman and 

thereby committed an offence punishable u/s 497 IPC? 

 

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

 

7. The prosecution case rests on the allegation of bigamy committed by 

Tilottama Barman and Khaibar Ali‟s alleged affair with her. PW1 Rajen 

Barman is the complainant in this case. He deposed that on 25-4-14 his 

wife Tilottama Barman who is a member of Hapachera Gaon panchayat 

left home for some official work with Kahibar Ali, the president of the 

Gaon Panchayat. She often used to go for panchayat related work with 

Khaibar Ali.  The father of the complainant was at home when Tilottama 

left with Khaibar. He was at the field then. However, Tilottama did not 

return till 5 P.M. He called up Khaibar but the phone was found to be 

switched off.  Thereafter he went to Khaibar‟s residence but did not find 

her there. So, the FIR was lodged at the night. On 13-5-14 the police 

apprehended Tilottama and informed him. He went to the court. 

Tilottama was released by the court to go wherever she wanted to. As 

such she went along with Khaibar. Therefore he lodged this case. 

According to him, Tilottama executed an affidavit declaring that she has 

divorced him and converted to Islam. He stated that they have not been 
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divorced but Tilottama is leading conjugal life with Khaibar. He exhibited 

the FIR as Ext. 1. During cross examination he deposed that Tilottama 

stood for Panchayat elections with his due permission. He stated that the 

kidnapping case filed against accused Khaibar is still pending. According 

to him, he has received a copy of her statement made in the court from 

which he has come to know that she has divorced him.  He denied that 

the court allowed her to go with Khaibar. He denied that Tilottama was 

taking shelter in neighbour‟s house and it was him who he did not bring 

her back. He stated that he has heard that she has converted to Islam, 

but no documentary proof is with him. He denied that Tilottama is 

married to Khaibar.  

8. PW2 Radha Mohan Barman is the father of the complainant. He 

deposed that his daughter-in-law Tilottama, who was a Pnachayat 

member left home on 25-4-14 with Panchayat President Khaibar Ali and 

since that day there is no news of her.  According to him, PW1 filed the 

case for her disappearance. He stated that at present Tilottama is with 

Khaibar. He stated that after about 18 days Tilottama was brought to the 

court and thereafter she accompanied Khaibar to his house. He testified 

that Rajen and Tilottama are not divorced legally. During cross 

examination he stood firm to his statement that Rajena and Tilottama are 

not divorced. He denied to have stated before the police that the parties 

are divorced. He also denied that Tilottama is not staying in Khaibar‟s 

house at present.  

9. PW3 Kripa Barman knows both the parties. He deposed that Khaibar 

took Tilottama with him on 25-4-14 by car for some official work. As 

Tilottama did not return the FIR was lodged for her disappearance. He 

stated that later on the police found her and she was brought to the court 

The court discharged her on own zimma. As such she left with Khaibar. 

According to him, Tilottama is staying with Khaibar at present. He stated 

that the police told them that Tilottama married Khaibar after divorcing 

Rajen. He testified that Khaibar used to visit Tilottama‟s house but he 

does not know if they developed any relationship or not. But he knows 

that she stays in Khaibar‟s house. During cross examination he stated that 
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Tilottama did not go with Khaibar directly from the court, but he denied 

that she does not stay with Khaibar now. 

10. PW4 Binay Das deposed that on 25-4-14 Tilottama went out with 

Khaibar for some official work, but she did not return. Therefore, her 

father-in-law lodged the FIR. According to him, Tilottama nowadays lives 

with Khaibar. During cross examination he stated that Tilottama was a 

Panchayat member and she used to go out with Khaibar. He does not 

know where Tilottama went after her release from the court. He does not 

know in what capacity she is staying with Khaibar. He also stated that 

Rajen has also remarried.  

11. PW5 is S.I., Debajit Sarma who investigated the case. According to 

him, he found materials u/s 494/496 IPC and filed the final report as the 

offences were non-cognizable. Ext. 2 is the final report submitted by him. 

During cross examination he testified that Tilottama was rescued on the 

basis of the FIR lodged u/s 366 IPC. He stated that he does not know 

where she went after being released by the court.  

12. In her examination u/s 313 Cr. P.C. accused Tilottama stated that she 

divorced the complainant through an advocate. She denied having any 

relationship with Khaibar and stated that she does not stay with him. she 

stated that she had gone for official work with Khaibar but later on she 

went to her aunt‟s place. She also denied to have converted to Islam. 

Accused Khaibar stated that he does not know as to why the case has 

been lodged against him. According to him, he has no relationship with 

Tiottama.  

13. The essential ingredients of the offence u/s 494 IPC are (i) the accused 

must have contracted first marriage, (ii) whilst the first marriage was 

subsisting, the accused must have contracted a second marriage; and (iii) 

both the marriages must be valid in the sense that necessary ceremonies 

governing the parties must have been performed.   

 

14. The ld. Defence counsel argued that there is no valid proof of second 

marriage by accused Tilottama and there is not an iota of evidence of 

adultery against accused Khaibar Ali. He relied on the following case laws 
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to buttress his argument that strict proof of marriage is a sine qua non for 

proving an offence of bigamy: 

 

a. Kanwal Ram and other V. Himachal Pradesh 

Administration, 1965 STPL (LE) 3107 SC 

b. Smti Priya Bala Ghosh V. Suresh Chandra Ghosh, 1971 

STPL (LE) 5942 SC 

c. Chandra Bahadur Subba V. State and another, 1978 

(STPL(LE-Crim) 17657 SIK 

d. Dr. Surajmani Stella Kujur V. Durga Charan Hansdah, 2001 

STPL (LE) 29345 SC 

e. Santi Deb Berma V. Smti Kanchan Prava Devi, 1990 

(STPL(LE) 15732 SC 

 

15.  I have gone through the above case laws and find that the underlying 

ratio of all these case laws is that to prosecute someone for bigamy the 

second marriage has to be proved as a fact.  In Bhaurao Shankar 

Lokhande V. State of Maharstra (1965) 2 SCR 837 it was held :  

 

“ Prima facie the expression „ whoever….marries‟ must mean „ 

whoever.. marries validly‟ or whoever…..marries and whose 

marriage is a valid one‟ . If the  marriage is not a valid one, 

according to the law applicable to the parties, no question of its 

being void by reason of its taking place during the lifetime of the 

husband or wife of the person marrying arises. If the marriage is 

not a valid marriage, it is no marriage in the eye of the law”  

16.  In S. Nagalingam V. Sivagami, AIR 2001 SC 3576 

(MANU/SC/0520/2001) the hon‟ble Apex Court while discussing the 

earlier case laws of Kanwal Ram and other V. Himachal Pradesh 

Administration, Smti Priya Bala Ghosh V. Suresh Chandra Ghosh, 

Santi Deb Berma Vs. Smti Kanchan Prava Devi, Laxmi Devi V. 

Satya Narayan & ors (MANU/SC/0818/1994) upheld the conviction 

of bigamy if second marriage is performed as per personal law applicable 

to the parties.  
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17. In Boloram Baruati 

Vs. Mt. Surjya Baruati, AIR 1969 Gau 90 (MANU/GH/0021/1968)  

Sri Krishnakanta Nag, S/O Mukunda Chandra Nag, Resident of 

Village - Hurijala, P.S. - R.K. Pur, Udaipur, District - South 

Tripura, Tripura  Vs.  The State of Tripura, 2012CriLJ2179 

(MANU/GH/0081/2012)  the same principle was reiterated by the hon‟ble 

Guhati High Court. 

18. In the instant case, the complainant is a Hindu. From his testimony it 

transpires that he has heard that accused Tilottama declared by way of 

an affidavit that she has divorced him and got converted to Islam and 

married accused Khaibar. But he has not provided any documentary proof 

of her conversion and marriage. He has stated that Tilottama is leading 

conjugal life with Khaibar. Accused Tilottama stated that she is a Hindu 

and she has divorced the complainant. Again there is no valid proof of 

their divorce. Even if their divorce is not proved, but we have to examine 

if her marriage with Khaibar is valid or not. First of all, there is no strict 

proof of her second marriage. If we are to believe the testimony of the 

complainant she got converted to Islam. If she has converted to Islam 

and got married then her marriage with Khaibar ought to have been 

solemnised as per Islamic law. However, it is not the case of the 

complainant that she married Khaibar as per Islamic rites. If she is still a 

Hindu, then her marriage with Khaibar will not be valid either in Hindu 

law or in Muslim law. The independent witnesses have stated that she is 

living with accused Khaibar in his house, but this fact of living with 

accused Khaibar does not prove a valid marriage between Tilottama and 

Khaibar. Therefore, the second marriage of Tilottama is not proved as a 

fact in this case. 

19. Now coming to the allegation of adultery we find that none of the 

witnesses have stated that accused Khaibar is/was having an illicit 

relation with accused Tilottama. However, they have asserted that 

Tilottma is living with Khaibar under the same roof. Adultery, per se is an 

offence which is committed within the confines of private life.  

20. Section 497 IPC punishes adultery —It provides… 
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Whoever has sexual intercourse with a person who is and whom he 

knows or has reason to believe to be the wife of another man, 

without the consent or connivance of that man, such sexual 

intercourse not amounting to the offence of rape, is guilty of the 

offence of adultery, and shall be punished with imprisonment of 

either description for a term which may extend to five years, or with 

fine, or with both. In such case the wife shall not be punishable as 

an abettor. 

21.  Adultery need not be proved by direct evidence. The hon‟ble Guahati 

High Court in Dova of Lungdai 

Vs. The State, 1961CriLJ459, (MANU/GH/0042/1961) upheld 

the conviction of an accused on the basis of circumstantial evidence 

as it is hard to get actual eye witnesses of commission of adultery.  

22. In  A.S. Puri Vs.  K.L. Ahuja, AIR 1970 Delhi 214, 

MANU/DE/0025/1970, the hon‟be Delhi High Court held that 

Section 497 of the Indian Penal Code speaks of a person having 

sexual intercourse with a person who is and whom he knows or has 

reason to believe to be the wife of another man, without the consent 

or connivance of that man. What is essential for the offence of 

adultery is proof of "Sexual intercourse". It is also true that this could 

rarely be proved by direct evidence because precautions are taken to 

screen it from the view of others. But in evaluating the husband's 

accusation against his wife of adultery the entire back-ground and the 

context in which such accusation is made is highly relevant. When the 

parties concerned are sophisticated, conclusions cannot be arrived at 

on the mere basis of opportunities for sexual intercourse; such an 

inference may be more readily possible when dealing with persons 

whose social mores are more rigid and less sophisticated. The fact of 

adultery has, Therefore, to be inferred from the totality of 

circumstances that lead to it by fair inference and as a necessary 

conclusion. What those circumstances are cannot be laid down 

universally. Nonetheless, the circumstances must be such as should 

lead the guarded discretion of a reasonable and just mind to that 

javascript:fnOpenGlobalPopUp('/ba/disp.asp','16347','1');
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conclusion; it is not to be reached by rash and intemperate judgment, 

or upon assurances that are equally capable of two interpretations.  

 

23. If there is evidence that a man and a wife of another man are living 

together as husband and wife it can be presumed that adultery must 

have been committed. In the present case, PW1 has categorically 

stated that accused Tilottama and Khaibar are living as husband and 

wife. He denied the defence suggestion that she is not leading 

conjugal life with accused Khaibar. The fact of living as husband and 

wife necessarily implies existence of physical/ sexual relation between 

two persons. The defence could not break his testimony in this 

respect. PW2, PW3, PW4 have stated that Tilottama is living in 

Khaibar‟s house. PW3 stated that he does not know if any relations 

developed between Tilottama and Khaibar during her stay in 

complainant‟s house. PW4 does not know in what capacity Tilottama 

is living with Khaibar. Admittedly, Tilottama is not living with the 

complainant since 25-4-14. Both Khaibar and Tilottama have denied 

that they are living together. Tilottama stated that she had gone to 

her aunt‟s place. But no defence evidence is led in this respect. 

Whereas the PWs have unanimously stated that Tilottama is living 

with Khaibar. There is no proof of Tilottama‟s valid divorce from the 

complainant. So, law presumes her as the legally wedded wife of the 

complainant. Even though her marriage with Khaibar is not proved, 

but it is proved that she is now living with Khaibar who is not related 

to her by blood. They used to work together in the panchayat. When 

there is unflinching evidence that she is now living with Khaibar under 

the same roof as husband and wife, then the only presumption which 

can be drawn is that Khaibar has committed adultery with the 

complainant‟s wife, i.e., Tilottama Barman. Therefore, I find that the 

prosecution has been able to prove the offence of adultery against 

accused Khaibar Ali u/s 497 IPC beyond reasonable doubt.  

24.  In view of the above discussions, I hold that accused Tilottama 

cannot be held guilty u/s 494 IPC. Accused Khaibar is however held 

guilty u/s 497 IPC and convicted. 
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25. Heard both sides on the question of sentence. The prosecution 

argued that since the offence of adultery has been proved against 

accused Khaibar he may be given maximum punishment under the 

law. On the other hand ld. Defence counsel has argued that the 

accused be shown a bit of leniency considering his family life. The ld. 

Defence counsel argued that accused Khaibar is a family man and if 

he is put behind bars, it will affect his family, esp., Tilottama who has 

no chance of returning to her husband/ complainant. It was also 

argued that accused Khaibar is engaged in public service and if he is 

sentenced to imprisonment his public life as well as welfare activities 

will be hampered. In my opinion a man who holds public office or 

does public service he must raise above all and his character, 

behaviour and conduct in the society should be unblemished. 

Therefore, I feel that he needs to be adequately punished.  

26. I have also considered if benefit of probation can be given to the 

accused. The accused is a family man. But it is also true that he has 

committed an offence against marriage which affects the sanctity of 

marriage which ultimately affects the society at large. Tilottama left 

behind two kids with her husband Rajen. So the offence committed 

by accused Khaibar is not only against the complainant. By this act he 

has jeopardised the interests of the two kids of Tilottama who are 

deprived of the love and care of their mother. It has also come out 

during evidence that the complainant has contracted second 

marriage. If his marriage with Tilottama is surviving then his second 

marriage also would attract vices of section 494 IPC. But since no 

proceeding has been initiated by Tilottama against the complainant 

u/s 494 IPC therefore, this court refrains from making any sweeping 

comments on that alleged marriage. Be that as may be, I am not 

inclined to give accused Khaibar any benefit of probation.  

27.   After going through all the above, I feel that his prolonged 

imprisonment will not serve any fruitful purpose. I pass the following 

order. 
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ORDER 

 

28. Judgment is delivered in the open court. Accused Tilottama Barman is 

held not guilty u/s 494 IPC and she is acquitted. She is set at liberty 

forthwith. Her Bailbond is extended up to next six months.  

29. Accused Khaibar Ali is held guilty u/s 497 IPC and he is convicted. 

Accused Khaibar Ali is sentenced to imprisonment till rising of the 

court and he is to pay a fine of Rs 5000/- , i/d of the fine S.I. for 15 

days. A free copy of the judgment shall be furnished to the convicted 

accused. Given under my hand seal of the court.  

 

 

 

Typed and delivered by 

 

S. Handique, AJS 

SDJM (S), Bongaigaon 
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APPENDIX 

 

PROSECUTION WITNESS 

PW1.. RAJEN BARMAN 

PW2..RADHA MOHAN BARMAN 

PW3.. KRIPA BARMAN 

PW4..BINAY DAS 

PW5.. S.I., DEBAJIT SARMA 

 

EXHIBITS 

 

EXT. 1..FIR 

 

DEFENCE EVIDENCE..NONE  


