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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE, BONGAIGAON 

PRESENT:  S. HANDIQUE, AJS 

 

G.R. 538/14 

(u/s 420 IPC) 

 

State 

V. 

                                                   Kiranmoyee Ray  

For prosecution: Mr.  R. K. Mahato    

For defence: Mr. P. Baidya 

Evidence recorded on 1-10-15, 15-10-15 

Accused examined u/s 313 Cr. P.C. on 5-11-15 

Arguments heard on 5-11-15 

Judgment delivered on 7-11-15 

 

JUDGMENT 

 

1. Prosecution story: Smti Kanika Das, resident of Deuripara, Bongaigaon 

lodged a complaint in the court of ld. CJM, Bongaigaon on 12-6-14 

against Smti Kiranmoyee Ray alleging that the accused borrowed Rs 

25,000/- from her on 30-8-12 vide one money receipt with the promise to 

return the same within one month, but she failed to repay as promised in 

spite of repeated requests. Thereafter she issued a legal notice to the 

accused on 30-1-14 asking the accused to repay the amount within one 

month along with interest @ 18 %. But the accused became furious and 
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threatened the complainant with dire consequences. The complainant 

further alleged that the accused deceived her by inducing her to pay the 

amount and misappropriated the same. The complaint was forwarded to 

the concerned P.S for investigation. After investigation the police filed 

charge sheet against the accused u/s 403/406/420 IPC. The ld. CJM, 

Bongaigaon took cognizance and sent the case to the court of ld. JMFC, 

Bongaigaon for disposal. Later on the case got transferred to this court.  

2. In response to the summons the accused appeared, took bail and 

received the copies. After perusal of the materials on record the formal 

charge u/s 420 IPC was framed against the accused, same on being read 

over and explained to the accused she pleaded not guilty and claimed 

trial.  

3. The prosecution examined five witnesses. The accused was examined u/s 

313 Cr. P.C wherein she took the plea that the whole amount has already 

been repaid. She also declined to adduce evidence in her defence. Heard 

arguments from both the sides. The following point for determination has 

been framed in this case: 

POINT FOR DETERMINATION: 

Whether the accused dishonestly induced the complainant to deliver Rs 

25,000/- to her and committed cheating which is punishable u/s 420 IPC? 

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

4. PW1 Kanika Das in the complainant. She deposed that the accused 

took Rs 25,000/- from her on 30-8-12 with a promise to return the same 

within one month. But she did not repay and avoided payment and later 

on threatened her. When the case was filed the accused returned Rs 

19,000/- and promised to return the remaining amount. As an incident of 

theft took place in her house the complainant did not pursue the matter 

for some time. She exhibited the FIR as Ext. 1. In cross examination she 

stated that the amount was borrowed in 2012 and the case was filed in 

2014. She stated that no agreement was executed between them though 

the accused issued one money receipt. She testified that she has not filed 
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any civil case against the accused. She also stated that Rs 6000/- is due 

and she now wants Rs 10,000/- from the accused. She however denied 

that she filed the case only for the interest amount. 

5. PW2 Mahendra Kalita deposed that the accused took Rs 25,000/- from 

the complainant and returned Rs 19,000/-. 

6. PW3 Bishaljyoti Kalita is the son of the complainant. He too deposed 

that the accused has returned Rs 19,000/-. He denied that the entire 

amount has been repaid. 

7. PW4 Gokul Nath deposed that he was present when Kanika gave Rs 

25,000/- to the accused and he signed the hand note (Mat. Ext. A). Mat. 

Ext. A (1) is his signature.  In cross examination he testified that the 

amount has been returned within one month but the case is filed only for 

the interest amount. He stated that the complainant has received the 

principal amount and now she wants Rs 10,000/- as interest. 

8. PW5 Himan Kr. Saikia deposed that he wrote Mat. Ext. A through 

which the accused took Rs 25,000/- from the complainant. Mat. Ext. A (2) 

is his signature. He testified during cross examination that after filing of 

the police case Rs 19,000/- was returned by the accused. He denied that 

the entire amount has been returned. According to him, Mat. Ext. A is not 

clear as to the type of the document. 

9. The ld. Defence counsel argued that the case is civil in nature and the 

basic ingredients of section 420 IPC are not attracted. On the other hand 

the ld. APP argued that the offence of cheating was complete as soon as 

the accused made the inducement to the complainant to part with the 

money and she had no intention to return the same. Further the ld. 

Defence counsel argued that the complainant is claiming interest and she 

lends money on interest without having any licence of money lending. 

10. I have carefully gone through the evidence of the PWs in the light of the 

allegations and counter allegations and rival contentions. The allegation 

against the accused is that she dishonestly induced the complainant to 

lend her money which she did not return on time as promised. 
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11. If we carefully see the complaint/ FIR (Ext. 1) it reveals that the 

complainant alleged that the accused falsely pretended in order to cheat 

her.            

12.  Section 415 IPC defines Cheating as— 

Whoever, by deceiving any person, fraudulently or dishonestly induces 

the person so deceived to deliver any property to any person, or to 

consent that any person shall retain any property, or intentionally 

induces the person so deceived to do or omit to do anything which he 

would not do or omit if he were not so deceived, and which act or 

omission causes or is likely to cause damage or harm to that person in 

body, mind, reputation or property, is said to "cheat". 

Explanation—A dishonest concealment of facts is a deception within 

the meaning of this section. 

13. Section 420 IPC provides: Cheating and dishonestly inducing 

delivery of property.-  

Whoever cheats and thereby dishonestly induces the person deceived to 

deliver any property to any person, or to make, alter or destroy the whole 

or any part of a valuable security, or anything which is signed or sealed, 

and which is capable of being converted into a valuable security, shall be 

punished with imprisonment of either description for a term which may 

extend to seven years, and shall also be liable to fine.” 

14. So, to constitute an offence u/s 420 IPC, the essential ingredient of 

cheating must be present which are : 

 

a. deception of any person 

b. (i) fraudulently or dishonestly inducing that person— 

(1) to deliver property to any person, or 

(2) to consent that any person shall retain property, or 

     (ii) Intentionally inducing that person to do or omit to do 

anything which he would not do or omit if he were not so 

deceived, and which act or omission causes or is likely to 
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cause damage or harm to that person in body, mind, 

reputation or property.  

15.  The Hon‟ble Gauhati High Court in the case of Pran Jyoti Bhuyan V. 

State of Assam, (2014) 3 GLR 239 held that it is inbuilt in section 415 

IPC that there has to be dishonest intention from the very beginning, 

which is sine qua non to hold the accused guilty for commission of the 

said offence.  

16.  In Anil Mahajan vs. Bhor Industries Ltd. & Anr. , (2005) 10 SCC 

228, it was held as follows: 

“8.   The substance of the complaint is to be seen. Mere use of the 

expression “cheating” in the complaint is of no consequence. Except 

mention of the words “deceive” and “cheat” in the complaint filed before 

the Magistrate and “cheating” in the complaint filed before the police, 

there is no averment about the deceit, cheating or fraudulent intention of 

the accused at the time of entering into MOU wherefrom it can be 

inferred that the accused had the intention to deceive the complainant to 

pay………………….” 

 

17.  To deceive is to induce a man to believe that a thing is true which is 

false and which the person practising the deceit knows or believes to be 

false. It must also be shown that there existed a fraudulent and dishonest 

intention at the time of commission of the offence. 

18. Now in the factual backdrop of the instant case can it be said that the 

accused had dishonest intention from the very beginning when she took 

the amount? The complainant gave the amount on 30-8-14 and filed the 

case only on 12-6-14, i.e., about two years later. She testified that the 

accused returned Rs 19,000/- after filing of this case. According to her, Rs 

6000/- is due and she wants Rs 10,000/-. This shows that the 

complainant wants interest or damages from the accused by means of 

this case which suggests that the dispute is more civil in nature than 

criminal. PW2 stated that the accused returned Rs 19,000/-  but he has 

not stated when. PW3 stated that the accused returned Rs 19,000/-. He 
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too has not stated when that amount was returned. PW4 who is an 

attesting witness to Mat. Ext. A testified that the amount was returned 

within one month. PW5 stated that the accused returned Rs 19,000/- 

after filing of the police case. Once an offence u/s 420 IPC is made out 

subsequent payment etc does not nullify the offence. However, in the 

instant case, the basic ingredients of „cheating‟ are not established. The 

accused took the amount as financial assistance. The complainant has not 

stated that the accused induced her falsely and she parted with the 

money believing her to be true. If someone borrows money from another 

and later on fails to repay as promised, then it would be civil nature of 

dispute rather criminal, because the basic element of cheating which are 

inducement and dishonest intention must be present from the very 

beginning when the amount was given. If the accused had dishonest 

intention from the very beginning and the complainant detected it right 

after parting with the money then she ought to have moved the law into 

motion instantly. But she waited for two years to file the case and the 

delay is not satisfactory.  

19. Considering all the above, I hold that the prosecution has miserably failed 

to establish the guilt of the accused beyond reasonable doubt. 

ORDER 

20. Judgment is delivered in the open court. Accused is held not guilty u/s 

420 IPC and she is acquitted. Accused is set at liberty forthwith. Bail bond 

stands extended for next six months. Given under the hand and seal of 

the court on 7-11-15. 
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APPENDIX 

PROSECUTION WITNESS 

PW1..KANIKA DAS 

PW2..MAHENDRA KALITA 

PW3... BISHALJYOTI DAS 

PW4..GOKUL NATH 

PW5..HIMAN KR. SAIKIA 

EXT. 1..FIR 

MAT. EXT. A.. HAND NOTE 

DEFENCE EVIDENCE..NONE  


