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IN THE COURT OF SUB-DIVISIONAL MAGISTRATE (S), BONGAIGAON 

PRESENT:    S. HANDIQUE, AJS 

 

 

M.G.R. 454/09 

{u/s 323/325/354/34 IPC} 

 

State  

Vs. 

1. Amrit Das 

2. Subi @ Subin Das 

 

For prosecution: Mr. R.C. Mahato, A.P.P. 

For defence:  Mr. S. Sarkar, Advocate 

Evidence recorded on 3-3-12, 28-3-12,20-8-13, 29-12-14 

Accused examined u/s 313 Cr. P.C. on  29-12-14 

Arguments  heard on  5-12-15 

Judgment delivered on 11-12-15 

 

JUDGMENT 

1. Prosecution story: On 20-11-09 an FIR was lodged in Gerukabari Out 

Post under Manikpur P.S. by Saibar Ali of Pub- Gosaigaon against Amrit 

Das, Subi Das and Amalesh Das. It was alleged in the FIR that on that 

very day at 9 A.M. the accused persons trespassed into the land of the 

informant and assaulted him, his wife and brother with rod, dao, lathi etc. 

causing grievous and blood oozing injuries on their person. It was also 
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alleged that the accused outraged the modesty of his wife by stripping 

her naked. As the public arrived the accused left with a warning. The FIR 

was registered as Manikpur P.S. Case no. 182/09 and after investigation 

the charge sheet was filed against accused Amrit Das and Subi Das u/s 

323/325/354/34 IPC. 

2. The ld. SDJM (M), Bijni took cognizance and summoned the accused. On 

their appearance the accused were served with necessary copies. The 

formal charge u/s 323/325/354/34 IPC were framed against them, same 

on being read over and explained to the accused, they pleaded not guilty 

and claimed trial. During trial the prosecution examined five witnesses. 

The accused were examined u/s 313 Cr. P.C. which is of total denial. 

Heard arguments from both the sides. The following points for 

determination have been framed in this case: 

POINTS FOR DETERMINATION: 

1. Whether the accused persons in furtherance of their common intention on 

20-11-09 at 9 A.M. at Pub Gosaigaon voluntarily assaulted the informant 

causing grievous injury on his person and thereby committed an offence 

punishable u/s 325/34 IPC? 

2. Whether the accused persons in furtherance of their common intention on 

20-11-09 at 9 A.M. at Pub Gosaigaon voluntarily assaulted the informant’s 

wife and brother causing hurt to them and thereby committed an offence 

punishable u/s 323/34 IPC? 

3. Whether the accused persons in furtherance of their common intention on 

20-11-09 at 9 A.M. at Pub Gosaigaon used criminal force upon the 

informant’s wife in order to outrage her modesty and thereby committed 

an offence punishable u/s 354/34 IPC? 

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

DECISION ON POINT NO. 1 &2: 

3. It is alleged that the accused trespassed into the land of the informant, 

dragged him to their courtyard and assaulted him and his wife and 
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brother with dao, lathi, rods etc. Let me now peruse the evidence 

adduced by the informant and the victims first.  

4. PW1 Saibur Ali deposed that on the date of occurrence at 9/9.30 A.M. 

while he was working in his field along with two labourers, accused Amrit 

came and restrained him from cutting the soil and snatched away the hoe 

and threw it to the water. Thereafter the accused dragged him to his 

courtyard where Amrit’s brother Subi broke his hand by giving him a blow 

on his hand and the head with a bamboo stick. As he started bleeding 

and screamed, his wife Jamila came but she too was assaulted by the 

accused. He alleged that as a result of the assault he lost his 

consciousness. He lodged the case after regaining his senses. The police 

got him medically examined. Ext. 1 is the FIR lodged by the informant. 

5. In cross examination, he testified that the accused have filed a cross case 

bearing no. G.R. 453/09 against him as regards the same incident. He 

stated that he was cutting soil from near the PWD road in front of his 

house. He stated that he had engaged two labourers, namely, Eman Ali 

and Chaacha. Eman Ali was cutting the soil and Chacha was roofing the 

house. He stated that Polan, Muktab, Sabur Ali are his neighbours and the 

house of the accused is just one house away. According to him, 2/3 

people arrived at the time of occurrence. He denied that he stated before 

the police that the alleged fighting took place in his boundary. He stated 

that no one except his wife came to his rescue, although the labourers 

raised verbal protest. He stated that he was lying unconscious in the 

courtyard of the accused. He also stated that Hazera Bibi brought him 

home and sprinkled water on him. According to him, he lay unconscious 

for about 1/ 2 hours and on regaining senses he saw about 30/40 people 

around him. He stated that the police saw his blood stained clothes but 

did not seize it. He stated that he came to the court with his wife and 

Barek Ali to lodge the case and the people in the court saw him in blood 

stained clothes.  

6. PW2 Jamila Bibi is the wife of the informant. She stated that at the 

relevant time her husband was cutting soil with a labourer named Eman 

Ali and she was sitting nearby with her son. At that time accused Amrit 
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and Subi came and threw away the basket from the hands of the 

labourer. Thereafter the accused assaulted her husband and dragged him 

to their courtyard. She ran after them to save her husband but she was 

also assaulted. She stated that Rajab Ali also ran after them but he too 

was assaulted. Thereafter the villagers rescued them.  

7. In cross examination she stated that the accused have also lodged a 

cross case against them. According to her, the accused persons first came 

and got engaged in a verbal dual and then started assaulting them. She 

stated that the accused were carrying lathi, dao etc. in their hands. She 

stated that the accused kept on beating her husband while dragging him 

and tore off her clothes. According to her, no one else came for their 

rescue when the accused were dragging her husband. She stated that 

Barek’s wife saw the incident. She denied that she did not state before 

the police that the accused took her husband to their courtyard. She 

stated that the accused kept beating her husband in their courtyard for 

4/5 minutes. She also denied that she did not state before the police that 

the accused snatched away the hoe from Eman Ali’s hands. She denied to 

have assaulted the accused after trespassing into their house.  

8. PW5 Rajab Ali  is one of the victims of the case. He deposed that he 

was working in informant’s house on that day. According to him, Saibar 

went to cut soil from his own land and the accused did not allow him and 

assaulted him and broke his hand. The accused assaulted Saibar’s wife 

too as she went to save him and he too got few blows as he tried to 

intervene. In cross examination he stated that he did not go to the 

doctor. He stated that the assault continued for one hour. He denied that 

he along with Saibar, Jamila, Eman had gone to cut the soil from the 

PWD road and the accused protested and they beat up the accused.  

9. PW3 Khudeja Begum deposed that the accused were assaulting Saibar 

Ali with rods on the road as a result of which Saibar sustained injury on 

his hands and the head. According to her, the accused assaulted the wife 

of Saibar Ali too when she had tried to save her husband. In cross 

examination she stated that the fighting took place on the road. She 

stated that Saibar’s wife was holding a lathi in her hands. She testified 
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that her house is about ½ mile away from the place of occurrence and no 

one was there on the road then. She stated that one of the accused was 

holding a rod but she does not remember who was holding which 

weapon.  

10. PW4 Eman Ali deposed that he was cutting soil from the plot of land 

belonging to the informant and at that time Amrit came in a cycle and 

abused Saibar in filthy language for cutting the soil. Saibar replied that he 

was cutting his own soil. At this Amrit snatched away the hoe from his 

hands and threw it in the drain. Thereafter Amrit’s brother Subi came 

with an iron rod. Amrit was also holding a lathi. Amrit and Subi assaulted 

Saibar and broke his right hand. Saibar’s wife came out for his rescue 

hearing hue and cry but she was also assaulted. He alleged that accused 

Amalesh also came out and assaulted Saibar’s wife. He stated that 

Saibar’s wife was pregnant then and she delivered a still born baby after 

three months. He stated that Khudeja and Fazal witnessed the incident. 

In cross examination he stated that he and Saibar were engaged in the 

work in the front side of the house and Fazal and Rajab were working at 

the backside. He stated that they were cutting soil from the opposite side 

of the road and the alleged assault took place near the boundary of 

Amrit. He stated that the assault continued for about one hour. According 

to him about 50/60 people gathered at the time of the incident and few 

tried to intervene but he does not remember their names. He denied that 

the informant and his wife assaulted the accused as Amrit had asked 

them not to cut the soil from the PWD Road.  

11. It is seen from the testimony of PWs that they have contradicted each 

other on material points and are making conflicting statements. The 

defence elicited few contradictions but unfortunately the prosecution 

could not procure the presence of the investigating officer for 

confirmation. That apart the witnesses have made conflicting statements 

as regards the sequence of events, place of occurrence etc. According to 

PW1 while he was cutting soil from his own land along with Eman Ali, 

accused Amrit came and restrained him and threw the hoe from Eman 

Ali’s hands and dragged him to their courtyard where Amrit’s brother Subi 
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was waiting. Subi gave him a blow and broke his hand. He stated that he 

lay unconscious in the courtyard of the accused from where he was 

brought home by Hazera Bibi. According to him, he lay unconscious for 

about 1 / 2 hours. But other witnesses have not stated that he was lying 

unconscious. Contrary to the version of PW1, his wife PW2 stated that 

both Amrit and Subi came and assaulted her husband, threw the basket 

from the hands of the labourer and dragged him to their courtyard. Unlike 

her husband she stated that the accused tore off her clothes. On one 

hand PW1 stated that when Amrit dragged him the accused was 

unarmed, on the other hand his wife stated that the accused were armed 

with lathi and dao when they started the assault.  

12. PW4 was the labourer engaged by PW1 and it is seen that he has added 

few facts which do not find any support or corroboration from PW1 or 

PW2. He stated that that first Amrit came and then Subi and they were 

armed with rods and lathis and they assaulted PW1 near the boundary of 

the accused. So he does not support the version of the informant and his 

wife that the accused dragged PW1 to their courtyard. Further PW4 

stated that Amalesh came out and assaulted PW2. Surprisingly, both PW1 

and PW2 have not made any incriminating statement against Amalesh 

Das who was named in the FIR but not charge sheeted. PW3 stated that 

one of the accused was holding a rod. PW5, one of the victims did not 

say anything as to the weapon of offence. Thus it is seen that there is no 

unanimity between the PWs as to the weapon of offence.  

13. As regards the place of occurrence, there is contradiction between the 

testimony of PWs. PW1 stated that the accused Amrit came to their land 

and then dragged him to the courtyard of the accused and both the 

accused assaulted him. PW2 stated that both the accused came to their 

land and assaulted her husband and dragged him to their courtyard and 

assaulted him there. PW3 stated that the fighting took place on the road. 

PW4 stated that the assault took place near Amrit’s boundary.  

14. In the FIR the informant alleged that the accused stripped his wife naked. 

But during trial he did not say a word on this. His wife PW2 deposed that 
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the accused tore off her clothes. However, other witnesses have not 

corroborated her. Therefore the allegation u/s 354/34 IPC fails. 

15.  Moreover, the investigating officer did not examine the other labourer 

who was allegedly present at the time of occurrence. PW4 stated that the 

other labourer named Fazal was also working with PW5. Fazal appears to 

be a vital witness. Further, PW1 stated that his sister-in-law Hazera 

brought him home and sprinkled water on him. But Hazera Bibi was not 

examined by the investigating officer. In fact the investigating officer did 

not examine any of the neighbouring witnesses who must have witnessed 

the incident because the witnesses have testified that few others also 

witnessed the incident. The ld. Defence counsel relying upon Kanu Das 

and others Vs. State of Tripura, 2012 (6) GLJ 701, argued that non 

examination of independent and neighbouring witnesses raises doubt as 

to the prosecution story and I find the argument convincing in the 

present facts and circumstances of the case. PW1 and PW2 are husband 

and wife, PW5 is the brother of PW2, PW3 is the sister-in-law of PW1 and 

PW4 was the labourer engaged by PW1. Thus all are interested witnesses 

and the conviction cannot rest solely on the testimony of such witnesses 

in absence of corroboration by independent and reliable witnesses.  

16. Now coming to the injury part, it is found that the medical officer could 

not be examined as the prosecution failed to procure his presence in spite 

of availing enough opportunity. The medical report of PW1, PW2 and 

PW5 shows that PW1 received grievous injury as his left ulna was 

fractured. There were linear and lacerated injuries on his left forearm. 

PW2 and PW5 received simple injury on their person. The alleged injuries 

are not disputed. But the defence argued that the informant and his 

family attacked the accused and for that matter the accused had lodged a 

case bearing no. G.R. 453/09 before lodging of the instant case. The fact 

that a fighting took place between the parties is made clear by the 

testimony of independent witness PW3. PW3 stated that the parties were 

fighting on the road. She also stated that PW2 was holding a lathi during 

the fighting and one of the accused was armed with a rod. PW1 stated 

that his left hand was broken and there was cut injury on his head. PW2 
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did not state the type and nature of injuries on her husband. PW3 stated 

that PW1 received injury on his hand and there was cut injury on his 

head. PW4 stated that the accused broke the right hand of PW1.  

17. The accused in their statement u/s 313 Cr. P.C. stated that the informant 

was cutting the soil on the PWD Road. As Amrit Das raised protest, 

informant raised his hoe at Amrit Das. Amrit Das stopped the blow by 

holding it, still he received cut injury on his left eyebrow and the wound 

had to be stitched. He admitted to have thrown the hoe. According to the 

accused, the informant, his brother, Eman Ali, Rajab Ali came to attack 

them and they retreated to their house. Thereafter the informant and his 

people pelted stones at their house. The accused then went to the police 

station and lodged the case.  As it appears the parties fought over earth 

cutting and both sides lodged cross cases. However it could not be 

ascertained who the aggressor was. In that event the accused deserves 

benefit of doubt.  

18. In view of the above discussions, I hold that the prosecution has failed to 

bring home the guilt of the accused beyond reasonable doubt. All the 

points are decided in the negative. 

ORDER 

19. Judgment is delivered in the open court. Accused are held not guilty u/s 

323/325/354/34 IPC and they are acquitted. Accused are set at liberty 

forthwith. Bail bonds stand extended for next six months. Given under the 

hand and seal of the court on 11-12-15.  

 

Typed and delivered by 

 

S. Handique 

SDJM (S), Bongaigaon 
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APPENDIX 

PW1..SAIBAR ALI 

PW2..JAMINA BIBI 

PW3..KHUDEJA BIBI 

PW4..EMAN ALI 

PW5..RAJAB ALI 

EXT. 1..FIR 

DEFENCE EVIDENCE ..NONE 

 

 

 

 


