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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (S), BONGAIGAON 

PRESENT:  S. HANDIQUE, AJS 

 

Misc. Case  No. 29/14 

(u/s 125 Cr. P.C. ) 

Smti. Dipa Pradhan 

Vs. 

Sri. Binod Kr. Pradhan 

 

For 1st Party: Ms. L. Barman 

For 2nd Party: None  

Evidence recorded on: 18-11-14 

Arguments heard on: 25-8-15 

Judgment delivered on: 9-9-15 

 

JUDGMENT 

1. Smti Dipa Pradhan Sharma lodged this case u/s 125 Cr. P.C. against her 

husband Sri Binod Kr. Pradhan claiming maintenance from him. She 

stated in her petition that she got married to the 2nd party on 6-6-10 as 

per Hindu social rites and customs and started her married life at her 

matrimonial home in Natunapara, Bongaigaon. Her family gave sufficient 

articles at the time of her marriage. She alleged that after few days of her 

marriage the 2nd party started inflicting physical and mental tortures upon 

her demanding dowry. On 18-7-13 at 6.30 A.M. her mother, grandfather, 

aunt came to her matrimonial home,  but her husband assaulted her in 
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front of her family members and also abused her grandfather. She further 

alleged that the 2nd party drove her out and since that day she has been 

taking shelter in her parents‟ house. She stated that the 2nd party works 

in the electricity department and earns about Rs 33,000/- as salary per 

month. As such she prayed for Rs 10,000/- as maintenance from him.  

2. The 2nd party contested the case by filing his written statement. He 

denied all the material allegations and contended that the 1st party was 

never married to him socially.  According to him, he was earlier married 

to Laxmi Pradhan and has two children, but unfortunately his wife 

expired. He contended that the 1st party lived with him although no 

marriage was solemnised between them.  He stated that he is a T.B. 

patient and he was once diagnosed with psychiatric disorder. He 

contended that the 1st party has no valid claim for maintenance. He also 

stated that he is not attending office regularly and earning very less 

salary. He has to spend a lot on his medical treatment and he has to look 

after his children and old mother. Hence he prayed to dismiss the 

petition.   

3. I deem it fit to frame the following points for determination in this case. 

POINTS FOR DETERMINATION 

1. Whether the 1st party is the legally wedded wife of the 2nd party? 

2. Whether the 2nd party tortured the 1st party and drove her out and 

neglected her and as such he is liable to pay her maintenance @Rs 

10,000/-per month? 

 

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

4. In this case the 1st party led evidence of two witnesses and the 2nd party 

cross examined the PWs. However, he stopped taking steps subsequently 

and did not lead any evidence. Let me examine first whether the parties 

were married and led conjugal life together. 

5. PW1 Dipa Pradhan deposed that she got married to the 2nd party in a 

Shiva temple on 6-6-10. The 2nd party put vermillion on her head and 
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they started living in a rented house in Bongaigaon. But since after one 

year of her marriage, the 2nd party started torturing her physically under 

the influence of alcohol. She alleged that he used to drink every day and 

beat her up. As demanded by him, she brought a colour T.V., almirah, 

utensils, sewing machine etc. from her parents. Thereafter he demanded 

a motorcycle. When she could not satisfy this demand she was tortured 

on regular basis. She informed her family, accordingly, her mother, aunt, 

grandfather came to her rented house. But the 2nd party abused them 

and drove her out. She stated that she has been taking shelter with her 

parents since 18-7-13. According to her, the 2nd party works in Railways 

and earns about Rs 33,000/- per month, whereas she has no income and 

the 2nd party has not provided her any maintenance since then. 

6. During cross examination she stated that there was no priest or any other 

third person in the temple at the time of marriage. She denied that the 

2nd party did not make any demand and he is a psychiatric patient. She 

stated that he was earlier married but his first wife has expired. She 

admitted that the 2nd party has two children and an old mother. It is seen 

that the 2nd party has not denied that the 1st party stayed with him as 

husband and wife. The defence just elicited one fact that at the time of 

marriage no third person or priest was present.  

7. PW2 Leela Pradhan is the aunt of the 1st party. She deposed that the 

parties got married three years ago. After some time of the marriage the 

2nd party started torturing her physically after consuming alcohol. On 18-

7-13 PW2 along with the mother and grandfather of PW1 had visited 1st 

party‟s house. As the 2nd party was not found at his home they searched 

for him and found him drinking. They brought him home. As PW1 resisted 

him from drinking, he threw vegetables at her and assaulted her. After 

that the 2nd party drove out the 1st party as he had demanded a bike and 

his demand was not fulfilled. Since then the 1st party is residing with her 

parents. According to PW2, the 2nd party is not providing any 

maintenance to the 1st party. During cross examination the defence could 

not shake her testimony apart from suggesting that the 2nd party was not 

drunk on 18-7-13 and he did not drove out the 1st party.  
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8. The 2nd party has denied having married her formally, although he did not 

deny the fact of having lived with her. In Dwarika Prasad Satpathy V. 

Bidyut Prava Dixit and anr., MANU/SC/0673/1999 : 2000  Cri. 

L.J. 1, it was held that the validity of the marriage for the purpose of a 

summary proceedings U/S 125 Cr. P.C.  is to be determined on the basis 

of the evidence brought on record by the parties. The standard of proof 

of marriage in such proceedings is not as strict as is required in a trial of 

offence u/s 494 IPC.  

9. Again in Chanmuniya V. Virendra Kumar Singh Kushwaha & anr.  

(2011) 1 SCC 141, it was reiterated that the term „wife‟ occurring in 

section 125 Cr. P.C is to be given a wide interpretation. If a man and 

woman have been living together as husband and wife for a reasonably 

long period of time then strict proof of marriage is not a pre- condition for 

awarding maintenance so as to fulfil the spirit and essence of  this 

beneficial legislation.  

10. The same principle was reiterated in Badshah V. Sou. Urmila Badshah 

Godse and anr., MANU/SC/1084/2013 by the hon‟ble Apex Court. It was 

a case where the husband had hidden the factum of his first marriage 

from the second wife and he was contesting the maintenance prayer on 

the plea that he already had a wife so he could not have been legally 

married to the second wife/ petitioner. The hon‟ble Supreme Court held 

that a person cannot be allowed to take benefit of his own wrong to deny 

maintenance to his second wife.  

11. Similarly in the present case the 2nd party stated in his written statement 

that he was earlier married but his wife expired leaving behind two 

children. However, he has not taken the plea that his 1st wife was alive 

when he stayed with the present petitioner. PW1 has also testified that 

his 1st wife is no more. The fact that he had a wife does not disentitle the 

present petitioner who has been able to show that she lived with the 2nd 

party from 6-6-10 till 18-7-13 as husband and wife. She has testified that 

the 2nd party had put vermillion on her head in a Shiva temple. As it 

appears it was a Gandharva type of marriage. So she was under the 

impression that they were married. When a man admits to have lived 



Misc. Case no. 29/14 

September 9, 2015 

 

Typed by 
S. Handique, SDJM (S), Bongaigaon Page 5 

together with a woman for a considerable period of time as husband and 

wife, the presumption of marriage comes in. Moreover, the parties are 

governed by Hindu law. Under the Hindu law when a man and a woman 

live together as husband and wife under the same roof, the presumption 

is drawn in favour of marriage unless the marriage is disputed. Therefore, 

the manner of the marriage or the ceremonies gone through by the 

parties is not the deciding factor in the present facts and circumstances of 

the case. Hence, the 1st party can be treated as a „wife‟ within the 

meaning of section 125 Cr. P.C. Point no. 1 is decided in the affirmative. 

12. Now coming to the 2nd point, it is found that both the PWs have 

categorically stated that the 2nd party used to torture her under the 

influence of alcohol. In fact the 2nd party did not plead under what 

circumstances the 1st party left him. PW1 and PW2 have categorically 

stated that the 2nd party used to demand various goods from her and on 

her failure to satisfy his demands she was physically tortured. Further 

both PW1 and PW2 have testified that the 2nd party has not paid her any 

maintenance since 18-7-13 and she is living with her parents. As such 

negligence is proved. Now coming to his income capacity I find that he 

has a permanent job. He works in the Railways. Although he disputed the 

income as stated by the 1st party, he did not lead evidence to prove his 

actual income. Moreover, he has not led any proof of his ailment. The 1st 

party asserted that his monthly salary is Rs 33,000/-. His actual income is 

not on record.  However, it can be safely presumed that he has a stable 

source of income. Be it noted he has two children and one old mother to 

look after.  

13. The hon‟ble Supreme Court in the famous case of Chaturbhuj vs Sita 

Bai, (2008) 2 SCC 316 held as below: 

“The object of the maintenance proceedings is not to punish a person 

for his past neglect, but to prevent vagrancy by compelling those who 

can provide support to those who are unable to support themselves 

and who have a moral claim to support. The phrase "unable to 

maintain herself" in the instant case would mean that means available 

to the deserted wife while she was living with her husband and would 
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not take within itself the efforts made by the wife after desertion to 

survive somehow. Section 125 Cr.P.C. is a measure of social justice 

and is specially enacted to protect women and children and as noted 

by this Court in Captain Ramesh Chander Kaushal v. Mrs. Veena 

Kaushal and Ors. (AIR 1978 SC 1807) falls within constitutional 

sweep of Article 15(3) reinforced by Article 39 of the Constitution of 

India, 1950 (in short the 'Constitution'). It is meant to achieve a social 

purpose. The object is to prevent vagrancy and destitution. It provides 

a speedy remedy for the supply of food, clothing and shelter to the 

deserted wife. It gives effect to fundamental rights and natural duties 

of a man to maintain his wife, children and parents when they are 

unable to maintain themselves. The aforesaid position was highlighted 

in Savitaben Somabhai Bhatiya v. State of Gujarat and Ors. 

(2005 (2) Supreme 503).” 

14. Thus keeping in mind the above principles of law and considering the 

present inflation in the economy and price rise as well as the economic 

conditions of the 1st party, I deem it fit to allow the prayer for 

maintenance of the 1st party and pass the following order. 

                                                     

ORDER 

15. Judgment is delivered in the open court. The 2nd party is directed to pay 

Rs. 3,000/- per month to the 1st party w.e.f the date of passing of this 

order. The case is disposed of on contest. Let a free copy of the judgment 

be supplied to the 1st party. Given under my hand and seal of the court 

on 9-9-15.  

 

 

Typed and delivered by 

S. Handique 

SDJM (S), Bongaigaon 
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APPENDIX 

EVIDENCE OF 1ST PARTY 

PW1..DIPA PRADHAN 

PW2..LEELA PRADHAN 

DOCUMENTS..NONE 

EVIDENCE OF 2ND PARTY 

NONE 


