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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (S), BONGAIGAON 

PRESENT:  S. HANDIQUE, AJS 

 

 

Misc. Case No. 7/15 

(u/s 125 Cr. P.C. ) 

 

Halima Bibi 

 

Vs. 

 

Moner Ali Sarkar 

 

For 1st Party: Ms. Ranima Ahmed 

For 2nd Party: Mr. P. Baidya 

Evidence recorded on: 8-6-15, 12-6-15,  

Arguments heard on: 29-6-15 

Judgment delivered on: 10-7-15 

 

 

JUDGMENT 

 

1. The present case u/s 125 Cr. P.C has been filed by Halima Bibi against 

her husband Md. Moner Ali Sarkar claiming maintenance from him. The 

1st party has stated that her marriage was solemnised with the 2nd party 

on 30-1-13 and they led their conjugal life. However, after five months of 

their marriage came to know that the 2nd party has illicit relations with a 

girl named Amisha and she saw him in compromising position with that 

girl. When she asked him about it he assaulted her. She endured his 

tortures for some time but after that she went to her parents’ house. 

Thereafter, the 2nd party came to take her back and she returned to her 

matrimonial home. But his physical tortures doubled this time and he 

demanded Rs 10,000/- from her. As she refused the 2nd party dropped 

her at her parents’ house while she was 6 months pregnant. She gave 
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birth to a girl child in her parents’ house who is now six months old.  The 

1st party alleges that the 2nd party has not come to see her or provided 

her and the baby any maintenance. She stated that the 2nd party deals 

has cattle selling business and earns about 25,000/- per month, whereas 

she has no income of her own. Therefore, she claimed Rs 6000/- for 

herself and Rs 2000/- for her minor daughter.  

2. In response to the case lodged by the 1st party, the 2nd party appeared 

and contested the case by filing his written statement denying the 

allegations of the 1st party. He contended that the 1st party quarrelled 

with him and left for her parents’ house. He brought her back after much 

persuasion but she again started quarrelling with him.  He denied having 

any illicit relations with a girl called Amisha. He also denied to have 

demanded money or to have tortured her. He stated that the 1st party 

went to her parents’ house to stay for few days but she did not return 

and abused him and his family members when they had gone to bring her 

back. He further contended that he is not in a position to provide 

separate maintenance to the 1st party as he has his first wife and 

children. He also stated that the 1st party was earlier married and could 

not lead conjugal life with her first husband and left that man making 

false allegations. He denied that his income is as stated by the 1st party. 

On the other hand he claimed that he is a mere daily wager and thus 

prayed to dismiss the prayer of the 1st party. In view of the pleadings of 

the parties, I deem it fit to frame the following points for determination in 

this case: 

 

POINTS FOR DETERMINATION 

 

I. Whether the 1st party has sufficient reasons for not staying in her 

matrimonial home and whether the 2nd party has neglected her and 

his child in spite of having sufficient means? 

II. Whether the 2nd party is liable to pay maintenance to the 1st party and 

his son @ Rs 8,000/- per month as prayed for? 
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3. During trial 1st party examined two witnesses. 2nd party did not lead any 

evidence. Heard arguments from both the sides. Perused the materials on 

record. Let me take up the points for discussion. 

 

DECISIONS AND REASONS THEREOF 

 

DECISION ON POINT NO. I & II: 

 

4. Both the points are taken up together for convenience of discussion. As 

asserted by the 1st party, she was tortured in her matrimonial home for 

not fulfilling dowry demands. Her case is that she was assaulted and 

driven out on while she was six months pregnant. Now let me see what 

she has deposed during trial.  

5. PW1 Halima Bibi  is the 1st party.  She deposed that she got married to 

the 2nd party about 2 ½  years back and led her conjugal life. But  the 2nd 

party started torturing her after ¾ months of their marriage as he fell in 

love with a girl named Amisha. She alleged that the 2nd party did not 

provide her food and demanded Rs 8,000/- from her. Her mother gave Rs 

10,000/- but he started accusing her that the child in her womb was not 

his. While she was six months pregnant he one day took her out on the 

pretext of visiting Basugaon Hospital but he dropped her from the bike at 

Ghaglapara and left her on the road. She was saved by two Bengali 

women. Thereafter she informed her mother and her mother came and 

took her home. She stated that after 2 12/ months he came and took her 

back but the torture started again. After 20/22 days she came back to her 

parents’ house and filed a case in the court which was forwarded to 

Basugaon police station. Next day she gave birth to a girl. She stated that 

her husband has not cared to inquire about her or to provide 

maintenance. After 2 ½ months of the birth of the child she went to the 

matrimonial home but she was not given food. When she put the child on 

his lap, he threw the child. She stayed there for 8 days. As the 2nd party 

assaulted her she went to his brother’s house but her brother in-law 

dropped her at elder brother-in-law Mansukh’s house. In Mansukh’s 

house she was assaulted by both the brothers. Amzad snatched away her 
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child. She came back to her mother’s house. Next day her brother-in-law 

came and returned the child. She stated that the 2nd party earns Rs 

20/25,000/- from his cattle business and she has no income. She stated 

that she is staying with her widowed mother.  

6. During cross examination she denied that she was earlier married to 

Nurudddin Mandal. She denied that after leading six months of conjugal 

life with Nuruddin she pocketed Rs 10,000/- by way of a village bichar 

and married the 2nd party. She testified that her marriage was solemnised 

with the 2nd party in Salakati. She denied that she married him by 

defrauding him. She stated that she knew that the 2nd party has another 

wife but she was told that he had divorced that wife. She denied that the 

2nd party was assaulted by Anowar and Akhtar on her instructions. But 

she admitted that Anowar and Akhtar had  restrained the 2nd party. She 

denied that she was not assaulted by her in-laws. She denied that she 

has not stated in her pleading about the bike incident and the alleged 

assault by her brother-in-laws. She testified that the girl named Amisha is 

married. She however denied that she has falsely stated about the illicit 

relation of the 2nd party.  She denied that the 2nd party does not deal in 

cattle. She stated that he ahs no land. She denied that she left the 

matrimonial home willingly.  

7. PW2 Anowara Bibi  is the mother of the 1st party.  She deposed that 

after 3 months of the marriage Halima came to her and shed tears telling 

her that he was demanding money. So she gave Rs 10,000/- to the 2nd 

party. But he assaulted Halima after about three months and dropped her 

on the road. She was informed by one Bengali  friend and she took 

Halima home. After ten days the 2nd party called her and asked her to 

drop Halima at his place. She did not go; as such he came and took 

Halima with him. But he again assaulted her and drove her out while she 

was carrying the child in the womb. According to her, the child was born 

at her house.  After two months Halima went back to her matrimonial 

home and after 7 days she came alone crying that she had been 

assaulted by her brother-in-law. After one hour the child was returned by 

her brother-in-law. Since that day Halima is staying with her with the 

child.  She stated that the 2nd party deals in cattle. During cross 
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examination she stated that the 2nd party hails from the same village. She 

denied that she did not give Rs 10,000/- to the 2nd party. She denied that 

Halima led conjugal life with Nuriddin Mandal for six months and left him 

after taking Rs 10,000/-. She stated that she had heard that the 2nd party 

had divorced his first wife. She denied to have played fraud upon the 2nd 

party. She denied that Halima left her matrimonial home willingly.  

8. After perusal of the evidence of PW1, I find that she has travelled beyond 

pleadings at material points during evidence. She did not state in her 

pleading that she was dropped from the bile by the 2nd party while she 

was six months pregnant and she was saved by two Bengali women and 

later on her mother came and took her home. This allegation is contrary 

to her pleading that the 2nd party dropped her at home when she was six 

months pregnant. According to her petition she has been staying in her 

parents’ home since her six months of pregnancy. Whereas she stated 

during trial that after the bike incident she stayed for 2 ½ months at her 

parents’ home and the 2nd party brought her back to her matrimonial 

home. This time she stayed for 20/22 days and thereafter she came back 

to her parents. She has not explained as to why she came back to her 

parents this time. She also stated during trial that after 2 ½ months of 

the birth of the child she went to her matrimonial home but the 2nd party 

threw away the child from his lap and did not provide her any food. She 

stayed there for 8 days. As the 2nd party assaulted her she went to his 

brother’s house and she was assaulted by two of her brother-in-laws. She 

also alleged that her child was snatched away and next day the child was 

returned to her. PW2 on the other hand stated that the child was 

returned after one hour.  All these allegations do not find mention in her 

pleadings. If we are to believe her pleadings then she has been staying in 

her parents’ house since her six months of pregnancy and the 2nd party 

has not cared for her or provided her any maintenance. But if we peruse 

her statement made during trial she was taken back after 2 ½ months 

and she stayed for 20/22 days and she came back to her parents again. 

So, I find that she has contradicted her own case. In her pleadings she 

has stated that she was dropped at her parents’ house while she was 

having six months of pregnancy and she gave birth to her child there. But 
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during trial she stated that she gave birth to the child next day after 

leaving her matrimonial home. Moreover, she stated during trial that the 

2nd party disputed the paternity of the child, but this allegation is beyond 

pleadings.  Although she has denied that the 2nd party was assaulted on 

her instructions when he had gone to bring her back but she has 

admitted that he was held up. Considering her inconsistent pleading and 

testimony I find that she has been unsuccessful in proving that she has 

been forced to stay away from her matrimonial home and the 2nd party 

has neglected her. The testimony of the petitioner and her mother do not 

inspire confidence. Moreover, the allegation of adultery committed by her 

husband is not proved with cogent evidence. 

9. Thus I hold that she is not entitled to any maintenance, but her child is 

entitled to maintenance as of right as the child is with the mother and 

mother has no income.  

10.   The 1st party has claimed that the 2nd party deals cattle and earns about 

Rs 20,000/- to 25,000/- per month. The 2nd party has denied it. However 

it is to be noted that he is an able bodied man and has a source of 

income. He is maintaining his first wife and children, so definitely he must 

be having a regular source of income.  

11. Thus in view of the above discussions, I hold that the child is entitled to 

maintenance. Considering the present inflation in the economy and price 

rise, I deem it fit to allow the prayer for maintenance on behalf of the 

child of the 1st party and pass the following order. 

                                                     

 ORDER 

 

12. Judgment is delivered in the open court. The 2nd party is directed to pay 

Rs. 1000/- per month to the minor child of the 1st party w.e.f the date of 

passing of this order. The case is disposed of on contest. Let a free copy 

of the judgment be supplied to the 1st party. Given under my hand and 

seal of the court on 10-7-15.  

                                                  Delivered by 

 

S. Handique, SDJM(S), Bongaigaon 
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APPENDIX 

1ST PARTY EVIDENCE 

PW1..HALIMA BIBI 

PW2..ANOWARA BIBI 

 

DOCUMENTS..NONE 

 

2ND PARTY EVIDENCE 

NONE  

 

 

 


