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IN THE COURT OF SUB-DIVISIONAL MAGISTRATE (S), BONGAIGAON 

PRESENT: S. HNADIQUE, AJS 

 

CR 202/15 

                                  {U/S   352 IPC   } 

 

                                           State 

                                             Vs. 

Raj Kumar Banthia 

 

For prosecution: Mr. S. K Sarkar 

For evidence: Mr. J. K.  Saha 

Evidence recorded on :18-5-16, 5-9-16, 16-9-16 

Accused examined U/S: 23-9-16 

Arguments heard on: 30-9-16 

Judgment delivered on : 4-10-16 

 

                                              JUDGMENT 

1. A complaint was lodged by Sri Dhanraj Banthia against accused Kamal 

Kr. Banthia and Raj Kr. Banthia in the court of learned CJM 

Bongaigaon on 31-7-15.  The complainant stated that he and the 

accused is brother by relation and they stay together in the two storied 
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RCC building at AOC Road, Bongaigaon.  The complainant alleged that 

for the past few days the accused persons had been switching off the 

electricity supply to his house and creating disturbance in his 

residence.  On 30-7-15 at 9:30 PM, the electricity line of his residence 

was cut off by the accused intentionally and when his wife come 

downstairs to enquiry about it, the accused pushed his wife and 

threatened her that they would disrupt the electricity supply line as it 

is beside their shop and if the complainant and his wife created any 

obstruction then they would be punished.  The complainant was 

informed by his wife over phone and he brought two police personnel 

with him.  

2. The case was registered and transferred to the court of learned 

Additional CJM Bongaigaon, who examined the complainant and his  

witnesses and took cognizance of the offence u/s 352 IPC against 

accused Raj Kr. Banthia. 

3. The accused Raj Kr. Banthia appeared in the court and he was 

released on bail. The particulars of offence u/s 352 IPC were explained 

to the accused to which he pleaded not guilty and claimed trial.  The 

complainant examined 4 witnesses in this case including him.  The 

accused was examined U/S 313 Cr. P. C.  The accused also declined to 

adduce evidence.  Following point for determination has been framed 

in this case.  

POINT FOR DETERMINATION 

Whether the accused on 30-7-15 assaulted the wife of the 

complainant and thereby committed an offence in 352 IPC.   

DISCUSSION, DECISION AND REASONS THEREOF  
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4. The ld. Prosecution counsel argued that the evidence on record fully 

establishes the fact that the accused jostled with the wife of the 

complainant and thus he is guilty u/s 352 IPC. Refuting the point of 

argument of the prosecution side the ld. Defence counsel argued that 

the statement of witnesses are incoherent and do not inspire 

confidence. It was argued that the witnesses have deviated from their 

earlier version given u/s 200/ 202 Cr. P.C. I have gone through the 

rival contentions and perused the testimony of witnesses. Let me 

discuss the statement of witnesses one by one. 

5. PW1 Dhanraj Banthia, complainant has deposed that he and the 

accused reside in the same building and the accused live with his 

second elder brother Kamal Kr. Banthia.  He resides on the second 

floor and the accused resides on the first floor. The Godown and shop 

are on the ground floor.  The shop is run by Kamal Banthia.  According 

to him the name of the shop was Town Stores and now it has been 

divided into two firms namely “Banthia enterprises” and “Kamal Kr. 

Banthia and sons”.  The domestic electricity Bill comes combined in the 

name of “Town Stores”.  According to him, the occurrence took place 

on 30-7-15 at 9:30 PM.  When he had just entered the gate of his 

house, his wife Rajni Banthia informed him over phone that there was 

electricity in the building but there was no electricity in the second 

floor.  When he entered the house he saw the “Dhakka Mukki” 

(Jostling) between his wife and the accused.  His wife told him that 

she had gone downstairs and had seen the accused entering the 

godown to turn on the MCB and when she asked him not to turn on 

the MCB and let the situation remain as it is this let to the jostle.  He 

stated that the MCB is on the ground floor and the godown never 

remains locked but on that day the godown was locked when the MCB 
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was turned off.  His elder brother Bijay Kr. Banthia and his wife Smt. 

Indira Banthia had come to the ground floor when he entered the 

house.  Thereafter, he went out and called two Constables who were 

on duty at AOC road.  The Constables came and saw that the MCB was 

down and the godown was locked.  Therefore, the Constables asked 

the accused to turn on the MCB and the accused complied with.  He 

alleged that the accused and Kamal Kr. Banthia were going on 

disconnecting his electricity in this manner since past ten days or so at 

night.  As such they did not know about it to and only on 30-7-15 they 

came to know who was doing it.  He stated that he went to the police 

station next day and lodged the FIR and filed complaint in the court.   

(i) Ext. 1 is his complaint petition.  

(ii) Ext. 2 electricity bill. 

6. In cross-examination PW1 stated that he lodged the FIR in this 

connection next day.  Ext. A is the FIR lodged by him. He denied that 

he had lodged the FIR regarding the incident dated 30-7-15.  He 

stated that he only lodged this complaint case in connection with the 

occurrence dated 30-7-15.  He admitted that the entire occurrence 

dated 30-7-15 took place in reference to his wife and he was informed 

over phone.  He stated that MCB may fall due to over load or short 

circuit.  He denied that the accused did not turn off the MCB.  He 

admitted that he has filed other cases against the accused Raj Kr. 

Banthia and Kamal Kr. Banthia.  He also admitted that Raj Kr. Banthia 

and Kamal Kr. Banthia have also lodged cases against him.  He 

testified that in GR case No. 902/14 filed by him against Raj Kr. 

Banthia and Kamal Kr. Banthia, the police submitted the final report.  

He also stated that on 6-3-14 he had filed another case against them 
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and in that case also the police filed FIR.  He admitted that they have 

property dispute with the accused.  He denied that he has filed a false 

case against the accused as he has not got his share in the property.  

He admitted that he had filed CR case no. 44/15 against Raj Kr. 

Banthia and Kamal Kr. Banthia and that case was also dismissed.   

7. PW2 Rajni Banthia is the wife of the complainant. She deposed that 

the accused had been disconnecting her electricity line for the past 4/5 

days and she came to know only on 30-7-15.  On that day at about 9 

or 9:30 PM she went out of her house and saw that there was 

electricity in the building except her house.  She then saw that Raj Kr. 

Banthia was fiddling with the MCB switch.  According to her, the MCB 

switch is near the shop in a narrow passage.  When she asked Raj Kr. 

Banthia about it he threatened her and scolded her and also pushed 

her.  He also told her that since the MCB is near his shop he would do 

whatever he pleases.  She then called her husband over phone.  Her 

husband came and till that time the accused was scolding her.  Bijay 

Banthia and Indira Banthia also witnessed in the incident.  Her 

husband called the traffic police who asked the accused to switch on 

the MCB and the accused complied with.  

8.  In cross-examination, she stated that MCB switch may fall down due 

to over load.  She denied that she quarreled with the accused even 

though the MCB had fallen down without his intervention.  She does 

not know if her husband had filed an FIR regarding the same incident.  

She stated that her husband filed the case against Raj Kr. Banthia and 

Kamal Kr. Banthia even though only Raj Kr. Banthia was present at the 

time of occurrence.  She does not know if several cases are pending 

between the parties.  She does not know if she had also deposed in 
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another case on behalf of her husband.  She does not even know if 

there is any property dispute between them and the accused.   

9. PW3 Bijay Kr. Banthia deposed that both the complainant and the 

accused are his own siblings. He stated that on 30-7-15 at 10:30 the 

complainant called him over phone and requested him to come 

downstairs.  Accordingly he and his wife Indira Banthia came 

downstairs and saw that the complainant and the accused were 

quarrelling.  He came to know that the accused had been 

disconnecting the electricity in their part of the house for 2/3 days and 

on that day the accused had switched off the MCB.  The complainant 

called the police and the accused switched on the MCB as soon as the 

police came.  He stated that the accused was quarrelling with the wife 

of the complainant.  In cross-examination, he stated that he did not 

see the accused switching off the MCB.  He testified that MCB may fall 

down due to over load.  He stated the Kamal Kr. Banthia was not 

present at the place of occurrence.  He testified that the brothers are 

involved in property dispute.  He does not remember if he had earlier 

deposed in another case in favour of the complainant.  He however 

identified that Ext. B is the certified copy of his deposition in CR 44/15. 

Ext. B (1) is the final order passed in Cr. 44/15 showing him as CW 2.  

He does not know if the complainant had filed a FIR regarding the 

same incident.   

10. PW4 Indira Banthia stated that on 30-7-15 at 9:30 she came to the 

ground floor hearing hue and cry and saw that the accused was 

jostling with his wife of the complainant.  She stated that the accused 

had disconnected the electricity line to the complainant’s house.  

Thereafter, the police came and asked the accused to restore the 
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electricity.  She stated that the accused and Rajni Banthia were 

present at the place of occurrence.  She stated that she and her 

husband went downstairs together.  She admitted that Ext. C is the 

certified copy of her deposition in CR 44/15.  However, she does not 

know if the parties are involved in some other case also.  She testified 

that the MCB may fall down due to over load. 

11. The accused denied the allegation leveled against him and stated that 

on 30-7-15 after he reached home and switched on his air conditioner, 

the electricity went off.  He looked out of the window and saw that 

there was electricity outside.  He then checked the MCB in his flat.  He 

then went downstairs and checked the MCB but at that time Dhanraj 

came and accused him of disconnecting the electricity line.  Dhanraj 

called his wife and they called the constables on duty on the road.  

Dhanraj asked him not to switch on the MCB and let it remain like that.  

Thereafter, police constables came and the MCB was switched on.  

Then he returned to his flat.  At about 1:30 AM the MCB fell down 

again.  So he called Dhanraj and showed him the MCB.  The Electrician 

came next day and informed that the MCB could not operate due to 

excess load.  According to the accused MCB was changed and since 

then it is functioning without any problem. 

12. The leaned Defence Counsel argued that the prosecution has not been 

able to establish the guilt of the accused beyond reasonable doubt.  

He argued that the complainant filed this case as well as an FIR before 

the police as regards the same incident owing to the fact that the 

parties are embroiled in property dispute.   

13. I have analyzed the evidence of PW’s and considered it in the light of 

the rival contentions.  The complainant in his complaint petition (Ext. 
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1) stated that the accused ( Raj Kr. Banthia and Kamal Kr Banthia) had 

been switching off the electricity supply to his house for the last few 

days prior to the lodging of the case.  He had alleged that on 30-7-15 

the accused fiddled with his electricity supply line and when his wife 

asked the accused about their alleged act the accused pushed his wife 

and threatened her.  He was informed by his wife over phone and he 

in turn informed the matter to two police men.  The complainant while 

deposing his evidence as PW1 stated that on 30-7-15 at 9:30 PM when 

he had just entered the gate; his wife rang him up to informed that 

there was no electricity in their part of the house.  When he entered 

his house he saw that the accused and his wife were jostling.  His wife 

told him that she had seen the accused entering the godown to turn 

on the MCB and when she asked the accused not to turn on the MCB 

and leave the situation remain as it is, the jostling took place. In his 

cross-examination, he admitted that he had written in his complaint 

that the entire incident took place with his wife and he was informed 

over phone.  He admitted that he did not mention in his complaint that 

he had seen the occurrence himself.  The alleged victim Smt. Rajni 

Banthia (PW2) testified that on 30-7-15 at 9/9:30 PM she came out of 

her house and saw Raj Kr. Banthia fiddling with the MCB switch.  

When she asked the accused about it he threatened her, scolded her 

and pushed her.  She stated that she called her husband over phone 

and when her husband arrived the accused was still scolding her.  She 

stated that Bijay Banthia and Indira Banthia also witnessed this 

incident.  PW3 Bijay Banthia stated that when he was called by the 

complainant and on coming downstairs he saw that the complainant 

and the accused were arguing with each other.  He also stated that 

the accused was quarreling with the wife of the complaint.  PW4 Indira 
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Banthia stated that when she came out of the house she saw the 

accused jostling with the complainant’s wife.  She stated that her 

husband was also present there.  It is thus seen that the PWs have not 

given a coherent version. The complainant’s version is that when he 

entered the house, PW3, PW4 came to the ground floor. PW2 did not 

state that her husband (PW1) witnessed the alleged jostling. PW3 has 

not stated that he saw the jostle. He only saw his two brothers 

quarrelling. PW4 who came downstairs with her husband (PW3) saw 

the jostle but her husband has not corroborated her. The accused also 

admits that the complainant in fact argued with him and accused him 

of disconnecting the electricity. But he denied to have pushed his 

sister-in-law. 

14. Regarding the switching off the MCB it is seen that all the PWs, except 

PW4 have unanimously testified that the MCB may fall down due to 

over load.  The complainant is alleging that the accused had been 

disconnecting his electricity supply for the last few days.  However, the 

complainant and his wife testified that they did not know who was 

doing that.  From the evidence of PW1 it is transpires that he did not 

see the accused fiddling with the MCB switch.  PW2 stated that the 

accused was fiddling the MCB switch it is near the shop.  But PW1 

stated that the switch was in the godown and the godown was locked.  

PW1 stated that his wife saw the accused entering the godown to turn 

on the MCB but PW2 stated that he was doing something with the 

switch.  The accused u/s  313 stated that he had gone downstairs to 

check the electricity as there was no electricity in his part of the house.  

According to him, the complainant made allegations against him that 

he had disconnected the electricity.  He admitted that the two police 
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men came and the MCB was switched on.  However his admission that 

the MCB was down does not itself prove that he had switch it off.   

15. It is also noticed that the complainant had filed an FIR on 30-7-15 in 

Bongaigaon P.S. alleging that at 8:30 AM as brother Kamal Kr. Banthia 

had threatened him and asked him to vacate the house and the 

accused Kamal Kr. Banthia had been disconnecting his electricity since 

last couple of days. He alleged in the FIR that on 30-7-15 at night 

Kamal Banthia disconnected the electricity. In the present case also 

the complainant named Kamal Kr. Banthia as an accused alleging that 

Kamal Kr. Banthia and Raj Kr. Banthia were disconnecting his 

electricity supply and on 30-7-15 they pushed his wife and threatened 

her.  Rajni Banthia the wife of the complainant during her statement in 

the 202 Cr.P.C. however did not make any allegations against Kamal 

Kr. Banthia.  Thus, it is seen that the complainant on the same date 

filed two cases and in the police case he did not name Raj Kr. Banthia  

as one of the culprits whereas in the complaint case he made both the 

persons as accused.    

16. Considering all the above, it is held that the prosecution has failed to 

prove the case against the accused beyond reasonable doubt. 

ORDER 

17. In view of the above discussions, accused Raj K. Banthia is held not 

guilty u/s 352 IPC and he is acquitted. He is set at liberty forthwith. 

Surety is extended for six months. Given under the hand and seal of 

the court.   
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Delivered by 

 

S. Handique 

SDJM (S), Bongaigaon 

APENDIX 

PROSECUTION EVIDENCE 

WITNESSES:  

PW1..DHANRAJ BANTHIA 

PW2..RAJNI BANTHIA 

PW3. BIJAY BANTHIA 

PW4..INDIRA BANTHIA 

DOCUMENTS: 

EXT. 1.. COMPLAINT 

EXT.2..ELECTRICITY BILL 

 

DEFENCE EVIDENCE.. 

WITNESS: NONE 

DOCUMENTS:  

EXT.A.. FIR 
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EXT.A (2) FIR FORM 

 EXT. B..CERTIFIED COPY OF DEPOSITION OF WITNESS IN C.R. 44/15 

EXT. B (1) CERTIFIED COPY OF FINAL ORDER PASSED IN C.R. 44/15 

EXT.C..CERTIFIED COPY OF DEPOSITION OF WITNESS IN C.R. 44/15 


