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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (S), 

BONGAIGAON 

 

PRESENT: S. HANDIQUE, AJS 

 

C.R. 96/15 

(U/S 406 IPC) 

 

Diljan Khatun 

Vs. 

                                             Nazir Hussain 

 

 

For prosecution: Mr. M. Rahman, Mr. S. Saha 

For defence:  Mr.  K. Chakravarty 

Evidence recorded on 17-7-15, 6-8-15, 28-8-15, 23-2-16 

Accused examined u/s 313 Cr. P.C. on 25-1-16 

Arguments heard on 4-3-16 

Judgment delivered on  14-3-14 

 

JUDGMENT 

1. Prosecution story: A complaint was lodged by one Diljan Khatun 

against her husband Nazir Hussain on 30-5-15 in the court of ld. CJM, 

Bongaigaon alleging misappropriation of articles of marriage. The 

complainant stated in her complaint that she got married to the accused 

on 21-3-13 as per Islamic rites and ceremonies. Her father gave various 

articles, viz., cycle, bed, alna, show case, quilt, tea table, chair, trunk, 

bucket, jug, VIP bag, cup and saucer set, utensils of brass, glass etc. at 

the time of marriage to the bride groom and she started her conjugal life 
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in the matrimonial home. But the accused started demanding Rs 50,000/- 

soon after marriage and tortured her both physically and mentally. 

Ultimately she was driven out of the matrimonial home on 31-3-15. She 

took shelter in her uncle Ajahar Ali‟s house. The accused came to her on 

3-4-15 and reiterated his demand and threatened that she won‟t be 

allowed in his house until his demands are fulfilled. She stated that the 

articles given in her marriage are still lying in his house and there is every 

possibility that the goods may be damaged or disposed of by the accused. 

Hence, she prayed for recovery of the goods and for necessary order. 

2. The complaint was transferred to this court by the ld. CJM, Bongaigaon. 

The initial statement of the complainant was recorded and one of her 

witness was examined. After finding a prima facie case against the 

accused u/s 406 IPC, cognizance was taken and process was issued. 

3. The accused entered his appearance and took bail. The complainant led 

evidence and formal charge u/s 406 IPC was framed against him, same 

on being read over and explained to the accused he pleaded innocence 

and claimed trial. The complainant adduced evidence of two witnesses 

who were cross examined by the defence after framing of the charge. 

The accused was examined u/s 313 Cr. P.C. He also led evidence of three 

witnesses. Heard arguments from both the sides. The following point for 

determination has been framed in this case: 

 

POINT FOR DETERMINATION: 

Whether the accused being entrusted with the custody of the articles 

given to the complainant at the time of marriage committed criminal 

breach of trust by misappropriating the same and thereby committed an 

offence punishable u/s 406 IPC? 

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

4. As the prosecution has alleged misappropriation of articles of marriage by 

complainant‟s husband, let me see what articles were given to her from 

her parents‟ side during marriage. PW1 Diljan Khatun deposed in her 
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examination-in-chief that her father gave the following articles at the time 

of marriage: 

i.  One Cycle 

ii.  One bed 

iii.  one show case,  

iv. Chair 

v.  Table 

vi.  alna (clothes hanger) 

vii.  Quilt 

viii. Mattress 

ix.  gold bangles 

x.  gold earring 

xi.  Utensils 

xii. VIP 

xiii.  Trunk and so on.  

5. She stated that she received nose ring and silver chain from the groom‟s 

side. However, she was tortured for Rs 50,000/- and driven out in the 

month of April 2015. According to her, when she went to bring her goods 

the accused did not allow her and drove her off after insulting her. She 

stated that all her goods except her bangles and ear rings are still lying in 

his house. In cross examination she testified that she has not filed any 

voucher for the goods. She stated that the accused had given her a silver 

chain, gold ear ring, silver anklet at the time of marriage. She denied that 

the accused gave her nose ring, gold bangles etc and she brought all 

those ornaments along with her. She stated that she had prayed before 

the police for recovery of the goods. She admitted that she used to stay 

at her parents‟ house for 1 / 2 months after marriage. She however 

denied that she left the matrimonial home on 29-3-15 with her father and 

a niece of the accused. According to her, the accused came to take her 

back on 3-4-15 but she refused to go with him and instead handed him 

over to the police. She stated that the officer-in-charge had asked them 

to settle the matter. She however denied that she brought back all her 
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goods as per the advice of the officer-in-charge in presence of Talebor, 

Nur Ali, Dilshad.  

6. PW2 Yakub Ali, is the father of the complainant. He alleged that the 

accused tortured his daughter after marriage demanding Rs 50,000/- and 

drove her out. He also alleged that the accused assaulted his daughter on 

3-4-15. After two days they went to bring back the bed, chair, table, alna, 

VIP, trunk, cycle, show case, utensils, gold and silver ornaments but the 

accused insulted them and chased them off. In cross examination he 

stated that a case was lodged in the police station for recovery of the 

goods but he does not know what happened to that case. He stated that 

no voucher has been submitted against the listed articles. He stated that 

he sold of his land to buy the articles at the time of marriage.  But he 

could not tell the name of his buyer. He stated that the accused was 

handed over to the police and the officer-in-charge had asked them to 

settle the matter. He denied that the complainant came to his house with 

the niece of the accused. 

7. Let me examine the relevant provisions of law regarding criminal breach 

of trust.  

Section. 405 IPC defines Criminal breach of trust as — 

Whoever, being in any manner entrusted with property, or with any 

dominion over property, dishonestly misappropriates or converts to his 

own use that property, or dishonestly uses or disposes of that property in 

violation of any direction of law prescribing the mode in which such trust 

is to be discharged, or of any legal contract, express or implied, which he 

has made touching the discharge of such trust, or wilfully suffers any 

other person so to do, commits "criminal breach of trust". 

Section 406 IPC. Punishment for criminal breach of trust — 

Whoever commits criminal breach of trust shall be punished with 

imprisonment of either description for a term which may extend to three 

years, or with fine, or with both. 
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The essential facts for proving an offence u/s 406 IPC are: 

a) factum of entrustment 

b) factum of misappropriation of the entrusted property. 

8. The ld. prosecution counsel argued that the articles listed by the 

complainant are her stridhana and the accused is bound to return as and 

when asked for. Per contra, the ld. Defence counsel argued that the few 

goods given to the couple are not stridhana and she has already taken 

those goods back to her parental house.  

9. The concept of „Stridhan‟ been in place since the beginning of Hindu 

marital laws though different schools of thoughts consider different things 

as forming part of 'Stridhana'. 

According to the Mitakshara school of Hindu law, Stridhana includes: 

i. Property obtained by inheritance 

ii. Property obtained by purchase 

iii. Property obtained by partition 

iv. Property obtained by seizure 

v. Property obtained by finding 

The Dayabhaga school of Hindu law recognizes every type of Stridhana 

that a woman passes on to her heirs after her death as Stridhana.  

10.  Generally,  Stridhan or Stridhana as the name suggest, means the 

property ('dhan') of a women ('stri'). Any property absolutely at disposal 

of a women and going to her heirs upon her death intestate is stridhan. 

Practically speaking Stridhan is that which a woman enjoys the power to 

give, sell, or use independent of her husband‟s or in-laws control. The 

properties gifted to a woman before her marriage, at the time of 

marriage, after marriage at the time of farewell or thereafter constitute 

her stridhana. In Pratibha Rani Vs. Suraj Kumar and anr., AIR 1985 

SC 628,  the hon‟ble Supreme Court discussed at length the concept of 

stridhana as applicable to Hindus. It was held as follows: 

“Criminal law and matrimonial home are not strangers. Crimes 

committed in matrimonial home are as much punishable as anywhere 

else. The mere factum of the husband and wife living together does 
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not entitle either of them to commit a breach of criminal law and if 

one does then he/she will be liable for all the consequences of such 

breach. In the case of stridhan properly also, the title of which always 

remains with the wife though possession of the same may sometimes 

be with the husband or other members of his family, if the husband or 

any other member of his family commits such an offence, they will be 

liable to punishment for the offence of criminal breach of trust under 

sections 405 and 406 IPC. Just as a newly married woman living in 

the same house and under the same roof cannot be expected to keep 

her personal property or belongings like jewellery, clothing, etc. under 

her own lock and key thus showing a spirit of distrust to the husband 

at the very behest, a husband cannot be permitted to cast his 

covetous eyes on the absolute and personal property of his wife 

merely because it is kept in his custody, thereby reducing the custody 

to a legal farce. On the other hand, even if the personal property of 

the wife is jointly kept it would be deemed to be expressly or 

impliedly kept in the custody of the husband and if he dishonestly 

misappropriates or refuses to return the same, he is certainly guilty of 

criminal breach of trust, and there can be no escape from this legal 

consequence.”  

11. In Rashmi Kumar ( Supra) the Honourable Supreme Court held as 

follows: 

“Thus when the wife entrusts her stridhana property with the 

dominion over that property to her husband or any other member of 

the family and the husband or such other member of the family 

dishonestly misappropriates or converts to his own use that property 

or wilfully suffers any other person to do so, he commits criminal 

breach of trust. The essential ingredients for establishing an offence 

of criminal breach of trust as defined in Section 405 and punishable 

under Section 406, IPC with sentence for a period up to three years or 

with fine or with both, are: [i] entrusting any person with property or 

with any dominion over property; [ii] the person entrusted dishonestly 
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misappropriating or converting to his own use that property; or 

dishonestly using or disposing of that property or wilfully suffering any 

direction of law prescribing the mode in which such trust is to be 

discharged, or of any legal contract made touching the discharge of 

such trust. The expression "entrustment" carries with it the 

implication that the person handing over any property or on whose 

behalf that property is handed over to another, continues to be its 

owner. Entrustment is not necessarily a term of law. It may have 

different implications in different contexts. In its most general 

significance, all its imports is handing over the possession for some 

purpose which may not imply the conferment of any proprietary right 

therein. The ownership or beneficial interest in the property in respect 

of which criminal breach of trust is alleged to have been committed, 

must be in some person other than the accused and the latter must 

hold it on account of some person or in some way for his benefit. In 

Pratibha Rani's case, the majority has extensively considered the 

words "entrustment" of and "dominion" over the property. All the case 

law in that behalf was exhaustively considered obviating the necessity 

to tread once over the same. In order to establish entrustment of 

dominion over the property, both the majority and minority relied on 

in particular the judgment of this Court in Velji Raghavji Patel v. 

State of Maharashtra [(1965) 2 SCR 492] wherein it was held 

that in order to establish entrustment of dominion over the property 

to an accused person, mere existence of that person's dominion over 

the property is not enough. It must be further shown that his 

dominion was the result of entrustment. The question therein 

pertained to the entrustment with the dominion over the partnership 

property by one partner to the other. It was held that the prosecution 

must establish that the dominion over the assets or particular assets 

of the partnership was by a special agreement between the parties. 

The property of the partnership being a partnership asset, every 

partner has a right o or a dominion over it. It was held that special 

agreement was necessary to constitute an offence of criminal breach 
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of trust defined under Section 405, IPS. In view of the finding that 

stridhana property is the exclusive property of the wife on proof that 

she entrusted the property or dominion over the stridhana property to 

her husband or any other member of the family, there is no need to 

establish any further special agreement to establish that the property 

was given to the husband or other member of the family. It is always 

a question of fact in each case as to how property came to be 

entrusted to the husband or any other member of the family by the 

wife when she left the matrimonial home or was driven out therefrom. 

No absolute or fixed rule of universal application can be laid down in 

that behalf. It requires to be established by the complainant or the 

prosecution, depending upon the facts and circumstances of the case, 

as to how and in what manner the entrustment of the stridhana 

property or dominion over her stridhana came to be made to the 

husband or any other member of the family or the accused person, as 

the case may be. We are in respectful agreement with the majority 

view in Pratibha Rani's case and consequently requires no 

reconsideration.” 

12.  Although the concept of Stridhana is not strictly found in Muslim law as 

in case of Hindus, still the properties held by a married Muslim woman, 

which she receives before or after her marriage will constitute her 

absolute property. A Muslim woman‟s right to her articles of marriage are 

protected under the aegis of the Muslim Women ( Protection of Rights on 

Divorce) Act, 1986.  

13.  In the present case, the articles listed by her are mainly items which are 

given to a girl at the time of her marriage to lead her new conjugal life. In 

the complaint petition she gave a list of a cycle, furniture, utensils, trunk, 

bucket etc which are for common use. Moreover it is specifically 

mentioned in the complaint petition that these articles were given to the 

bride groom, i.e., the accused. So in general sense these items cannot be 

termed as her stridhana. The parties are not yet legally separated, 

although they are no longer leading their conjugal life. But in her 

statement u/s 200 Cr. P.C. and during trial she included gold ear rings, 
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gold bangles etc in her list. She admitted during trial that the accused 

gave her gold nose ring, silver chain and silver anklet at the time of 

marriage. But she denied that all the ornaments are with her. PW2, her 

father stated that he had gone to bring back the quilt, mattress, bed, 

chair, table, alna, VIP, trunk, cycle, show case, utensils, silver chain, gold 

ear ring, gold bangles from her matrimonial home. He stated that he 

arranged these articles after selling off his land, but he does not know to 

whom he sold off the land. It is thus seen that the complainant did not 

mention about the ornaments in her original list given in the complaint 

petition, but included these articles later on. No any voucher or 

documents are produced before the court regarding purchase of the 

goods. Therefore, it is not proved with cogent evidence that all those 

articles mentioned by her were given to her for her exclusive use. The 

accused on the other hand has taken the plea that she brought one bed, 

one alna and a cycle at the time of marriage and she carried away all of 

them except the cycle, as per the directions of the officer-in-charge of the 

police station.  

14.  Now coming to the question of entrustment and misappropriation, I find 

that the complainant has not discharged her burden of proof. None of the 

prosecution witnesses have stated anything about entrustment of the 

goods. Whether she came back to the paternal house on her own or was 

driven out, one thing is clear that whatever articles were given to her 

during her marriage, if left at the house of the accused, technically the 

goods were in his custody or dominion. The prosecution ought to prove 

that the accused having dominion over the said property misappropriated 

it. However, it is seen that the prosecution has not adduced any cogent 

evidence to prove that all the listed articles were in fact given to her in 

marriage for her exclusive use. No documentary proof has been filed. On 

the other hand the defence version is that the complainant got back all 

the goods except the cycle. The defence argued that even the jewellery 

given to her by the accused are with her. Though the cycle is with him, 

but that is not a stridhana article.  

15. Now let me discuss the defence evidence. 



Page 10 of 11 

 

DW1 Nazir Hussain deposed that the complainant does not want to 

lead conjugal life with him. He denied to have tortured her. He stated 

that Diljan brought bed, alna and a cycle at the time of marriage. He 

stated that after one month of their marriage he and Diljan separated 

from his family as she used to quarrel a lot. According to him, he had 

given ear ring, bangles, nose ring, silver anklet to the complainant and 

she took all these with her. He alleged that she left the matrimonial home 

willingly in his absence. He and his father tried to bring her back but she 

did not return. He stated that when he went to bring her back she 

quarrelled with him and filed a police case. He stated that Diljan brought 

no articles except the bed, alna and the cycle. He admitted that the cycle 

is still lying with him. In cross examination he denied that he used to 

torture her for money and that he did not give any article to her at the 

time of marriage. He denied that Diljan‟s goods are still lying with him.  

16. DW2 Dilshad Ali deposed that the complainant frequently visited her 

parents after marriage and she was not inclined to lead conjugal life with 

the accused. He stated that her father had given a bed, alna and cycle at 

the time of marriage. He stated that the accused had gone to bring her 

back but she handed him over to the police and asked for the goods. 

When he said that the goods are old the Maulabi asked him to return new 

goods. Later on Diljan came and carried away all the articles except the 

cycle.  He testified that the accused never made any demand or tortured 

the victim. He denied during cross examination that Diljan had brought 

gold ornaments with her. He however admitted that he has not seen any 

ornaments.  

17. DW3 Nayeb Ali deposed that after marriage the parties started to live 

separately from his parents. He stated that the complainant used to 

frequent her parents‟ house and she used to quarrel a lot. He stated that 

Dijan‟s father took her back. According to him, he had gone to bring her 

back but she did not return. He heard that Diljan took away the goods 

with her. He testified during cross examination that he had seen the three 

articles but cannot say if those goods are still lying with him. He denied 
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that the parties did not live separately from his parents after marriage. He 

also denied that many goods were given at the time of marriage.  

18. It is admitted on both sides that the accused had come to take her back 

but she handed him over to the police. The officer-in-charge of the police 

station had asked the parties to settle the matter amongst them. A police 

report was called for to ascertain if any police case was pending but the 

report came in the negative.  

19. As already discussed, the prosecution has failed to prove with cogent 

evidence that the listed articles are stridhana articles and the same were 

entrusted to the accused. Now coming to the fact of misappropriation I 

find that it is also not established beyond reasonable doubt. In result, I 

have no alternative but to hold that the charge u/s 406 IPC is not proved 

against the accused.  

ORDER 

20.  In view of the above discussions, I hold the accused not guilty u/s 406 

IPC and he is acquitted of the charge. He is set at liberty forthwith. 

Surety stands extended for next six months. Judgment is pronounced in 

the open court. Case is disposed of. Given under my hand and seal of the 

court on 15-3-16.  

 

 

 

 

 

 

APPENDIX 
PROSECUTION SIDE 
PW1..DILJAN KHATUN 

PW2..YAKUB ALI 
DOCUMENTS ..NONE 

 
DEFENCE SIDE 

DW1..NAZIR HUSSAIN 
DW2..DILSHAD ALI 
DW3..NAYEB ALI 

DOCUMENTS..NONE 


