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IN THE COURT OF   SUB-DIVISIONAL JUDICIAL MAGISTRATE (S), 

BONGAIGAON 

PRESENT: S. HANDIQUE, AJS 

 

G.R. 670/15 

(U/S 447/323/325/34 IPC) 

Manikpur   P.S. Case no. 105/15 

State 

V. 

1. Azizul Islam 

2. Mahed Ali………………..Accused. 

 

For prosecution: Mrs. P.Chatterjee, A.P.P 

For defence: Mr. S. K. Sarkar, Advocate 

Evidence recorded on 30-5-16, 30-6-16, 15-7-16, 28-7-16 

     Accused examined u/s 313 Cr. P.C. on 4-8-16 

Arguments heard on 11-8-16 

Judgment delivered on 19-8-16 

 

J U D G M E N T 

1. The prosecution story:  Md. Karim Ali lodged a complaint in the court 

of ld. CJM, Bongaigaon on 14-7-15 against Azizul Islam, Sahid Ali, Mahed 

Ali, Noushad Ali and Syed Ali. The complainant alleged that on 29-6-15 at 

9.45 P.M. the accused persons trespassed into his compound and called 

him out. As he came out the accused persons asked for Rs 5000/- from 

him and when he questioned, accused no. 1 punched him and accused 
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no. 2  took away Rs 3000/- from his pocket. When his brother Abdul Jalil 

came and resisted the accused, accused no. 1 punched him and broke his 

tooth. The remaining accused persons started assaulting them. 

Neighbours came to the spot hearing hue and cry and the accused left 

the place with a warning. The injured were taken to the hospital where 

they were admitted for two days. The complaint was forwarded to the 

police station and after investigation charge sheet was laid against 

accused Azizul Islam and Mahed Ali u/s 447/323/326/34 IPC. 

2. Ld. CJM, Bongaigaon transferred the case to this court. Accordingly 

cognizance was taken and the accused were summoned. On their 

appearance the accused were released on bail. Necessary copies were 

supplied to them as per section 207 Cr. P.C. After perusal of the record, 

formal charge u/s 447/325/323/34 IPC was framed against the accused, 

same on being read over and explained to the accused they pleaded not 

guilty and claimed trial.  

3. The prosecution examined six witnesses in this case. The accused were 

examined u/s 313 Cr. P.C which is of total denial. Accused also declined 

to adduce evidence in defence. Heard arguments. The following points for 

determination have been framed in this case: 

POINTS FOR DETERMINATION: 

1. Whether the accused in furtherance of their common intention on 29-6-15 

at 9.45 P.M. trespassed into the compound of Karim Ali and thereby 

committed an offence punishable u/s 447/34 IPC? 

2. Whether the accused in furtherance of their common intention on 29-6-15 

at 9.45 P.M. voluntarily caused grievous hurt to Abdul Jalil and thereby 

committed an offence punishable u/s 325/34 IPC? 

3. Whether the accused in furtherance of their common intention on 29-6-15 

at 9.45 P.M. voluntarily caused simple hurt to Karim Ali and thereby 

committed an offence punishable u/s 323/34 IPC? 

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 
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4. The prosecution has argued that the allegations brought against the 

accused are proved and they deserve to be convicted. Per contra the ld. 

Defence counsel argued that the evidence is not sufficient to hook the 

accused with the alleged crime. I have gone through the testimony of 

prosecution witnesses and also considered the rival contentions. Let me 

now discuss the testimony of witnesses examined by the prosecution one 

by one. 

5. PW1. Karim Ali is the complainant of this case. He deposed that on  29-

6-15 at 7.30/8 P.M. he came out of his house on being called by Azizul. 

Azizul then asked for Rs 5000/- from him. When he asked Azizul for what 

purpose he required the money, Azizul punched him. A fighting ensued 

and his brother Abdul Jalil came out. But accused Mahad and Azizul 

punched him too and as a result his tooth was broken. People gathered at 

the place of occurrence and they went to the police station from where 

they were referred to Swagat hospital. He stated that he was thrown over 

broken glass and as a result he sustained injury on his head, neck, 

shoulder and a cut injury on his hand. He stayed in the hospital for two 

days. According to him, the case was filed belatedly as he was awaiting 

compromise. He exhibited his ejahar as Ext. 1. 

6.  In cross examination he stated that the alleged occurrence took place on 

30-6-15 and his residence is near the place of occurrence. He stated that 

Amjad Ali Khan’s gumti shop is near his house but he was not present 

then. According to him, he had no dispute with Azizul. He also stated that 

Hasen Ali, Samad Ali, Aynal came at the time of occurrence. The police 

station is 18/20 km away from his home and he filed the ejahar on 14-7-

15. He stated that Ajgar, Azizul,  Abdul Barek live nearby and they came 

after the incident. He denied that he did not state before the police that 

the accused demanded Rs 5000/- from him, his hand was cut and he 

sustained injury on his shoulder.  

7. PW2 Abdul Jalil is one of the victims. He stated that about 1 year ago 

he came out of his house hearing hue and cry and saw that the accused 

were assaulting his brother Karim in Milan bazaar. When he reached the 

spot, Azizul punched him and his tooth came out. According to him, two 
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of his teeth are still weak. He fell unconscious and was taken to the 

hospital. He stated that Karim sustained cut injury on the hand. In cross 

examination he stated that Milan Bazar is adjacent to his house and 

Karim’s residence is also nearby. He stated that there were 50/60 people 

when he reached the spot. He denied that he did not state before the 

police that as a result of the assault his tooth came out. He stated that 

the incident took place inside a rest house in the bazaar. According to him 

Amzad Ali and Ajgar Ali live nearby.  

8. PW3 Hasen Ali deposed that on 29-6-15 at 8/8.30 P.M. he was sitting in 

a tin chaali house in Milanbazar where Karim and Azizul were doing some 

accounting work. Karim was telling that he gave Rs 2500/- to Azizul but 

Azizul told that he got only Rs1500/-. The parties first argued and then 

started fighting. According to him, Mahed first hit Karim from behind and 

then Azizul joined and both assaulted Karim. He stated that Jalil came 

while the fighting was going on and his tooth was broken in the fighting. 

In cross examination he stated that he does not know the details of the 

transaction between the parties. He denied that he did not state before 

the police that Azizul had told that he got Rs 1500/-. He stated that 

Kajimuddin, Mahed, Karim, Azizul and he were present at the place of 

occurrence. According to him, it was dark out there and about 100 people 

gathered. He denied that the accused did not assault the victims. He 

stated that he had seen injury marks on Karim. He heard about Jalil’s 

broken tooth.  

9. PW4 Azimuddin deposed that on 29-6-15 at 8/ 8.30 P.M. at Milanbazar 

he was sitting in a tin chali house with Karim, Azizul, Hasem, Mahed. 

Azizul and Karim were discussing some monetary matters and then they 

started arguing and a fighting ensued. Azizul assaulted Karim and then 

Mahed joined. When Jalil came, he was also assaulted and his tooth was 

broken. They took Karim and Jalil to the police station and got them 

admitted in the hospital. In cross examination he denied that no such 

incident took place on 29-6-15. He stated that about 50 people including 

Moinul, Ismail came. He denied that he did not state before the police 
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that he took the victim to the hospital and Jalil’s tooth was broken. He 

stated that his shop is nearby and it was open then.  

10. PW5 Haragobinda Pathak is the investigating officer of this case. He 

stated that on receiving the charge of investigation on 21-7-15 he started 

his investigation from 23-7-15. According to him, on 29-6-15 both the 

victims had appeared in the police station and they were sent for medical 

examination. He visited the place of occurrence on 23-7-15, drew sketch 

map (Ext. 2) and examined witnesses. He arrested the accused and 

released them on bail. As he got transferred the case diary was handed 

over. He stated that SI Samiul Islam filed the charge sheet ( Ext. 3). In 

cross examination he stated that Karim Ali did not tell him about Rs 

5000/- but he had disclosed that some amount was demanded. He 

confirmed that Karim Ali did not state before him that he sustained cut 

injury on the hand. He stated that witness Abdul Jalil did not state him 

that Azizul broke his tooth but had stated that a punch fell on him and a 

tooth on his upper jaw was broken. He also stated that PW3 did not state 

him that Azizul had got Rs 10,000/-. He confirmed that PW4 did not tell 

him that Jalil’s tooth was broken and he took the victims to the hospital.  

11. PW7 Dr. Medini Barman is the medical officer who attended the 

victims on 29-6-15 at 9.40 P.M. at Manikpur Block PHC. He deposed that 

on examination of patient Abdul Jalil he found active bleeding from his 

nose and oral cavity with breathing difficulty. He was in semi conscious 

state and thus referred to Barpeta Medical College Hospital. On the same 

night he examined Karim Ali who complained of chest pain and breathing 

difficulty. This patient was also referred to the FAA Medical College 

Hospital, Barpeta. Ext. 5 is the injury report of both the victims. He 

deposed that there was no police requisition.  

12. PW8 Dr. Sushanta Singha, Consultant Surgeon of St. Augustine 

Hospital, Chapaguri deposed that on 29-6-15 at around 11 P.M. he 

examined Abdul Jalil with a history of physical assault at 8 PM. On 

examination he found:  

i. Small abrasion 1 x 1 cm over left knee 

ii. Fractured tooth over upper incision 
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The dental surgeon was consulted who opined that the injury was 

grievous. Ext. 4 is the injury report. 

13. He stated that there was no police requisition and opined that such type 

of injury may be self suffered also.  

14. On perusal of the above testimony of witnesses, it transpires that both 

the victims were rushed to Manikpur Block PHC immediately on that very 

night and then to the St. Augutine Hospital. In case of victim Abdul Jalil 

the doctor who first attended him testified that there was active bleeding  

from his nose and oral cavity and he was in semi conscious state. 

Thereafter he was treated in St. Augustine Hospital and the doctor found 

that he had abrasion in left knee and a fractured tooth over upper 

incision. His injury was grievous in nature. As regards victim Karim Ali the 

doctor opined that he complained of chest pain with breathing difficulty. 

Thus the medical evidence proves the existence of grievous injury on 

victim Abdul Jalil.  

15. The next issue is as to who caused the injury. PW1 Karim Ali, informant 

cum victim stated that when he came out on the road on Aziul’s call, 

Azizul asked for Rs 5000/- and as he questioned, he was punched. Then 

his brother Abdul Jalil came out and Azizul, Mahed punched his brother 

and broke his tooth. He stated that he was thrown over broken glass and 

he sustained cut injury on his hand. But there is no medical proof of his 

cut injury. However, he has testified that Azizul hit him first and then his 

brother was assaulted by both the accused. PW2 Abdul Jalil testified that 

when he came out hearing hue and cry and saw the accused assaulting 

his brother, he was also punched by Azizul and his tooth came off. PW3 

Hasen Ali stated that he was present in the spot when Karima and Azizul 

were discussion about some monetary transactions and a verbal dual 

ensued and thereafter a fighting took place. He stated that Mahed first 

punched and then both the accused joined in the assault. Jalil arrived at 

the spot and his tooth was broken in the fight. PW4 was also present at 

the spot and he saw that Azizul and Karim first argued over money and 

then a fighting ensued. According to him, when Abdul came he was also 

assaulted. The defence suggested to PW1 that he did not state before the 
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police that the accused asked for Rs 5000/- and he sustained cut injury 

on his hand. PW5 (I/O) confirmed that PW1 did not tell him about the cut 

injury but testified that the witness had mentioned about some monetary 

transactions.  However, the defence could not belie his testimony as far 

as the fact of the alleged assault on him and his brother is concerned. I/O 

testified that PW2 did not tell him that Azizul punched him but he had 

stated that his tooth was broken after a punch landed on him. I/O 

testified that PW4 did not state before him that Abdul’s tooth was broken; 

however, the evidence of PW4 remained intact as far as the alleged 

assault is concerned.  The defence could not bring out any vital 

contradiction in the evidence of these witnesses. The testimony of the 

victims is further corroborated by the independent witnesses who were 

also eye witnesses.  

16. The ld. Defence counsel argued that there was delay of about 15 days in 

lodging the FIR, hence prosecution story is doubtful. The complaint/ 

ejahar discloses that the victims were admitted in the hospital and after 

their discharge they were unwell. The evidence reveals that the victims 

rushed to the police station on that very night and they were taken to the 

hospital immediately. They were admitted in the hospital for two days. 

During trial the complainant stated that after being discharge from the 

hospital they were awaiting settlement. The defence did not question the 

delay aspect during cross examination of both the victims; only during 

final arguments the defence submitted that the delay is fatal. However, 

considering the facts and circumstances this court is of the opinion that 

the delay is satisfactorily explained and it is not fatal to the prosecution 

case which is otherwise trustworthy.  

17. In view of the above discussions, it is held that the prosecution has been 

successful in proving the guilt of the accused beyond reasonable doubt 

u/s 323/325 IPC. However, as far as the offence u/s 447 IPC is concerned 

it is seen that the alleged occurrence took place in a market place outside 

the residence of the victims and there is no evidence that the accused 

had trespassed.  
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18. I have heard both the sides on the quantum of sentence. The ld A. P. P 

submitted that since the offence has been proved against the accused, 

the appropriate sentence should be passed considering the facts and 

circumstances of the case. The ld. Defence counsel argued that the 

accused have no criminal antecedents, so they may be shown a bit of 

leniency and be let off by imposing a fine of reasonable amount. I have 

pondered over the rival submissions.  

19. I have also considered whether the accused can be released on Probation 

of good conduct. There is no record of previous conviction against them. 

There is no evidence of pre-meditation either. Rather the evidence 

reveals that the parties were first discussing some monetary matters and 

they argued and then a fighting ensued. It transpires that the alleged 

offence took place in a spur of moment. However, considering the fact 

that the accused caused grievous injury to one of the victims on a trivial 

matter, I refrain from giving them any benefit under the Probation of 

Offenders Act, 1958. It is also to be taken into account that there is no 

past criminal history against the accused. They are family men. 

Considering all the above, I hold that their long incarceration is not 

necessary and pass the following order against them. 

ORDER 

20. Judgment is delivered in the open court. Accused Azizul Islam  and Mahed 

Ali are held guilty and convicted u/s 325/323/34 IPC. In my opinion it 

would suffice if the accused are sentenced to imprisonment for one 

month u/s 325 IPC and to pay fine Rs 1000/-  each u/s 323/325 IPC on 

each count, i/d of fine S.I. for 15 days on each count. The fine amount if 

realised shall be paid to the victims as compensation u/s 357  Cr. P.C.  

21. A free copy of the judgment shall be furnished to both the accused.  

Given under the hand and seal of the court on 19-8-16. 

 

Typed and delivered by 
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S. Handique 

SDJM (S), Bongaigoan 

 

 

APPENDIX 

PROSECUTION EVIDENCE 

PW1..KARIM ALI 

PW2..ABDUL JALIL  

PW3..HASEN ALI 

PW4..AZIMUDDIN 

PW5..SI HARAGOBINDA PATHAK 

PW6..DR. MEDINI BARMAN 

PW7..DR. SUSHANTA SINGHA 

EXT.1.. FIR 

EXT.2..SKETCH MAP 

EXT.3..CHARGE SHEET 

EXT.4..INJURY REPORT 

PW5..INJURY REPORT 

DEFENCE EVIDENCE..NONE 

 


