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IN THE COURT OF SUB-DIVISIONAL MAGISTRATE (S), BONGAIGAON 

PRESENT:    S. HANDIQUE, AJS 

 

 

G.R. 752/11 

{u/s 279/337/338/304 (A)/427 IPC} 

 

 

 

State  

Vs. 

Jahar Ali 

 

 

 

For prosecution: Mr. R.C. Mahato 

For defence:  Mr. P. Baidya 

Evidence recorded on 13-7-15, 28-7-15, 18-8-15, 4-9-15, 22-9-15, 14-10-

15 

Accused examined u/s 313 Cr. P.C. on  8-2-16 

Arguments  heard on  8-2-16 

Judgment delivered on 17-2-16 

 

 

JUDGMENT 

 

1. The prosecution in this case was initiated on the basis of an FIR lodged 

by one Gulu Sheikh in Bongaigaon  P.S. on 14-11-11. The informant 

stated that on 7-6-11 at about 4.10 PM his mother Fulkani Bewa along 

with other passengers was travelling in an auto bearing regd. No. AS-19-

C-3307 and their auto met with an auto near Hapachera. His mother was 

seriously injured and died on the spot and the other passengers received 

injuries on their person. The FIR was registered as Bongaigaon P.S. Case 
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no. 548/11 u/s 279/338/304 (A) IPC. After investigation the charge sheet 

was filed against accused Jahar Ali, the driver of the offending vehicle u/s 

279/337/338/304(A)/427 IPC. 

2. After filing of the charge sheet, the learned CJM (M), Bongaigaon took 

cognizance of the case and transferred the case to the court of ld. JMFC, 

Bongaigaon. Later on the case got transferred to this court. The accused 

was then summoned and on his appearance, he was released on bail and 

in due course of trial he was furnished with necessary copies as per 

provisions of section 207 Cr.P.C. The particulars of offence u/s 

279/337/338/304(A)/427 IPC were explained to the accused to which he 

pleaded not guilty and claimed trial.  

3. The prosecution examined eleven in this case. The accused was examined 

u/s 313 Cr. PC wherein he denied all the incriminating questions put to 

him. Heard arguments from both the sides. 

4. For convenience of discussion, I frame the following points for 

determination in this case: 

 

POINTS FOR DETERMINATION: 

 

1. Whether the accused on 7-6-11 at Hapachera, Bongaigaon was driving 

his vehicle bearing regd. No. AS-19-C-3307 in a rash and negligent 

manner at the relevant time of the accident and committed an offence 

punishable u/s 279 IPC? 

2. Whether the accused on 7-6-11 at Hapachera, Bongaigaon was driving 

his vehicle bearing regd. No. AS-19-C-3307 in a rash and negligent 

manner at the relevant time of the accident and caused the death of 

Fulkani Bewa and thereby committed an offence punishable u/s 304 (A) 

IPC? 

3. Whether the accused on 7-6-11 at Hapachera, Bongaigaon was driving 

his vehicle bearing regd. No. AS-19-C-3307 in a rash and negligent 

manner at the relevant time of the accident causing grievous as well as 

simple injuries to the passengers and thereby committed an offence 

punishable u/s 337/338 IPC? 
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4. Whether the accused on 7-6-11 at Hapachera, Bongaigaon was driving 

his vehicle bearing regd. No. AS-19-C-3307 in a rash and negligent 

manner at the relevant time of the accident causing damage to the auto 

and thereby committed an offence punishable u/s 427 IPC? 

 

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

 

 

DECISION ON POINT NO. 1-4: 

 

5. All the four points for determination are discussed together for the sake 

of convenience. The allegation against the accused is that he drove his 

auto in a rash and negligent manner causing death of victim Fulkani Bewa 

and injury to other passengers. The alleged death of the victim is not 

disputed. Let me examine the testimony of witnesses examined by the 

prosecution to see whether there was any rashness and negligence on 

the part of the accused or whether he was involved in the accident or not. 

6. PW1 Gulu Sheikh is the informant of this case. He is a reported 

witness. he was informed by his daughter that his mother Fulkani Bewa 

along with Nasiran Bibi, Sabura Bibi, Surya Bhanu, Salam Sheikh were 

coming in an auto from Goalpara and their vehicle met with an accident 

near Hapachera. He went to the hospital and saw his mother’s dead 

body. He stated that he could not lodge the case earlier as he was busy 

in the rites of passage of the deceased. In cross examination he testified 

that he was told that the accident took place as the break of the vehicle 

failed.  

7. PW2  Maisan Ali  deposed that he was going towards Hapachera on his 

bike and saw an auto lying on the road. He stated that they lifted the 

auto and sent the injured to the hospital in that auto. He could not 

remember the face of the auto driver or recognise the accused. In cross 

examination he stated that one of the victims was in serious condition 

and succumbed to injuries later on. He does not know how the accident 

happened. 
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8. PW3 Kulsan Khatun   is the daughter of the informant and she was in 

the ill fated auto on that day. She stated that she along with the 

deceased was returning in an auto from Goalpara and the accident took 

place at Hapachera. She testified that the auto was in great speed and it 

turned turtle on its own. She sustained injuries and Fulkani Bewa died in 

the accident. They were taken to the hospital in an ambulance. In cross 

examination she testified that she did not see the face of the driver.  

9.  PW4 Nasiran Bibi  was also travelling in the auto on that day. She also 

testified that the auto was in speed and turned turtle. Her hand was 

broken and Fulkani Bewa died in the accident. She stated during cross 

examination that she did not see the face of the driver as she was on the 

rear seat. 

10. PW5 Sabura Bibi  was another passenger travelling in that auto on that 

day. She too sustained injury on her head. She testified that the driver of 

the auto was driving in high speed and the auto turned turtle. She too 

testified that she did not see the face of the driver. 

11. PW6 Surjya Bhanu, another victim of this case testified that the auto 

was in great speed  and it turned turtle in Hapachera. She testified during 

cross examination that she could not see the face of the driver as she 

was sitting on the rear seat.  

12. PW7 Salamuddin  deposed that they had reserved the auto on that day 

for their journey to Goalpara and while coming back from Goalpara the 

accident took place near Hapachera. He stated that the auto was in speed 

and it turned turtle. He stated that he saw the driver on that day. He 

denied during cross examination that he did not disclose to the police that 

the auto was reserved for the day by them.  

13. PW8 Dr. Mahendra Nath Saikia, is the medical officer who examined 

Nasiran Bibi, Surjya Bhanu, Sabura Bibi, Kulsam Khatun on 9-6-11 in 

Bongaigaon Civil Hospital. In case of Surjya Bhanu he opined the injury to 

be grievous as there was fracture of left clavicle and in respect of the 

other patients he found the injuries to be simple.  

14. PW9 Mahar Ali  is a reported witness. He is the son of the deceased. 

PW10 Mamoni Khatun, another victim of this case testified that the 
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auto driver was driving in great speed and the vehicle turned turtle on its 

own. She stated that she had seen the driver on that day.  She stated 

during cross examination that she was 10 years old at that time and the 

condition of the road was not good and there were pot holes.  

15.  Pw11 Ajit Kr. Ray is the investigating officer of this case. However, he 

did not take the preliminary steps. He only collected the medical reports, 

post mortem report and filed the charge sheet ( Ext. 5).  

16. Let me now reproduce the relevant sections of law. Section. 279 IPC 

provides that whoever drives any vehicle, or rides, on any public way in a 

manner so rash or negligent as to endanger human life, or to be likely to 

cause hurt or injury to any other person, shall be punished with 

imprisonment of either description for a term which may extend to six 

months, or with fine which may extend to one thousand rupees, or with 

both.  

17.   Section 304A IPC punishes causing death by negligence — 

Whoever causes the death of any person by doing any rash or negligent 

act not amounting to culpable homicide, shall be punished with 

imprisonment of either description for a term which may extend to two 

years, or with fine, or with both 

18. Criminal jurisprudence defines Criminal rashness as a hazarding a 

dangerous or wanton act with the knowledge that it is so, and that it may 

cause injury, but without intention to cause injury, or knowledge that it 

will probably be caused. Criminal negligence on the other hand is the 

gross and culpable neglect or failure to exercise that proper and 

reasonable care and precaution to guard against injury either to the 

public generally or to an individual particular.  It is the cardinal principle 

of criminal jurisprudence that the commission of an offence has to be 

proved beyond doubt in order to bring home the charge against an 

accused. 

19. Now coming to the present case, I find that none of the witnesses threw 

any light as to the exact speed of the offending vehicle or whether there 

was any negligence on his part. The ld. Defence counsel argued that even 

though the victims are saying that the auto was in high speed but the 
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basic ingredients of the section under 279 IPC are not fulfilled. Reliance 

was placed on Madhu Sudan Debnath V. State of Tripura, 2012 (4) 

GLJ 513; Krishna Debnath V. State of Tripura, 2011 (6) GLJ 342 

and Manna Ghosh V. State of Tripura, 2009 (2) GLJ 723. The ld. 

Counsel also placed reliance on State of Karnataka V. Satish, (1998) 

8 SCC 493 wherein the hon’ble Apex Court  held that ‘high speed’ is a 

relative term and the prosecution ought to  bring materials on record to 

establish as what is meant by ‘high speed’ in facts and circumstances of 

the case. In absence of any such material on record no presumption of 

‘rashness or negligence’ could be drawn by invoking the maxim ‘ res ipsa 

loquitor’.  

20. In the instant case the complainant stated during cross examination that 

he had heard that the accident took place as the break of the vehicle got 

failed. The motor vehicle inspector has not been examined in this case; 

even the MVI report does not contain any reference to the defect in the 

break system. The victims could not recognise the driver of the auto. Only 

PW10 stated that she had seen the driver. But she testified that the 

accident took place on a village road and it was bumpy and having pot 

holes. PW10 was only ten years old at that time. The alleged accident 

took place at Hapachera and the other witnesses have not stated that it 

was a village road. The sketch map shows that the place of occurrence 

was  National Highway no. 31. Moreover, the accident took place on 7-6-

11 and the FIR was lodged on 14-11-11. There was more than five 

months delay in lodging the FIR. Though the complainant stated that he 

was busy in the rites of passage of the deceased, the reason given by him 

does not justify the period of delay. Further the record reveals that after 

lodging of the FIR on 14-11-11, the investigating officer arrested the 

accused only on 23-4-12 and seized the auto and its documents on 25-4-

12. The vehicle was physically examined by the MVI on 23-4-12, i.e., 

after more than ten months of the incident. The above facts show that 

there was laches on the part of the complainant as well as the 

investigating agency. The accused denied his involvement in the alleged 

accident in toto. Considering all the above, I find that the prosecution has 
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failed to bring home the guilt of the accused beyond reasonable doubt. All 

the points are decided in the negative.  

 

ORDER 

 

21.  Judgment is delivered in the open court. Accused is held not guilty u/s 

279/337/338/ 304(A)/427 IPC and he is acquitted. He is set at liberty 

forthwith. Bail bond stands discharged as per law. Case is disposed of. 

Given under my hand and seal of the court on 17-2-16. 

 

 

Typed and delivered by 

 

 

S. HANDIQUE 

SDJM (s), Bongaigaon 

 

 

 

APPENDIX 
PROSECUTION WITNESSES 
PW1.. GULU SHEIKH 
PW2..MAISAM ALI 
PW3..KULSAN KHATUN 
PW4..NASIRAN BIBI 
PW5..SABURA BIBI 
PW6..SURJYA BHANU 
PW7..SALAMUDIN SHEIKH 
PW8..DR. M.N. SAIKIA 
PW9..MAHAR ALI 
PW10..MAMONI KHATUN 
PW11..AJIT KR. RAI (I/O) 
 
DOCUMENTS 
EXT.1 TO EXT. 4..INJURY REPORTS 
EXT.5..CHARGE SHEET 
  
DEFENCE EVIDENCE..NONE. 
 

 


