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IN THE COURT OF SUB-DIVISIONAL MAGISTRATE (S), BONGAIGAON 

PRESENT: S. HNADIQUE, AJS 

 

MGR 12/11 

                           {U/S 120 (B) 325/ I.P.C. } 

 

                                           State 

                                             Vs. 

1. Phanindra Das. 

2. Krishna Kanta Das. 

3. Judhisthir Das. 

 

For prosecution:  Mrs. A. Patgiri 

For defence : Mr. S. Sarkar 

Evidence recorded on 28-4-15, 22-4-15, 25-5-16, 30-6-16, 16-8-16,  

Accused examined U/S 313 Cr.P.C. on 8-9-16 

Arguments heard on 16-9-16 

Judgment delivered on 21-9-16                                                                          
 

 

JUDGMENT 

1. The prosecution case in brief is that on 8-12-10 a complaint was 

lodged by Sri Uttam Ray against the accused persons namely, Fonu 

Das, Krishna Das and Yudhisthir Das in the Court of SDJM (M) Bijni, 

u/s 325/307/109 IPC.  The complainant alleged that on 23-11-10 in 

the morning hours his father was working in the field when accused 
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Fonu Das came to his house and forcefully took his father to their 

house and engaged his father in building a “Kheror Puji” ( hay-

stack).  His father went up to the roof of the “kheror Puji” and the 

accused persons and one labourer supplied him hay from below.  

After about two hours when his father wanted to get down from 

‟‟Kheror Puji‟ and asked for a bamboo ladder, the accused refused 

to give him any such ladder and asked him to come down without 

the help of a ladder.  Thereafter, his father tried to get down from 

a height of 25-30 feet without the help of the ladder and he fell 

down and his neck bone was broken and his father became 

senseless.  The accused persons did not inform the family members 

and tried to take his father to the hospital, but his mother came to 

know about it and she took her husband to Lower Assam Hospital.  

The complainant alleged that the accused persons tried to kill his 

father and he could not lodge the case earlier as he was busy in 

the treatment of his father.  The complaint was forwarded to the 

Manikpur P.S. and Manikpur P.S. Case No. 3/11 u/s 325/307/109 

IPC was registered.   

2. After investigation, the police filed charge-sheet in this case against 

FIR named accused persons u/s 120 (B)/325/109/34 IPC.  The 

learned SDJM(M) Bijni took cognizance and summoned the accused 

who were already on bail.  The learned SDJM(M) Bijni framed 

charge u/s 120 (B)/325 IPC against the accused persons. The 

particulars of the charge were read over and explained to the 

accused to which they pleaded innocence and claimed trial.  Later 

on, the case got transferred to this court. 

3. The prosecution examined as many as 8 witnesses in this case to 

prove the offence against the accused.  The accused were 

examined u/s 313 Cr.P.C.  Accused persons also chose not to lead 
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any evidence.  I have heard arguments from both the parties.  The 

following point for determination has been framed in this case.    

 

POINT FOR DETERMINATION 

Where the accused persons conspired with each other and on 

23/11/10 in their house at Paliapara  caused grievous hurt to Naba 

Kr. Ray and thereby committed an offence u/s 120 (B)/325 I.PC. 

DISCUSSION, DECISION AND REASONS THEREOF 

4. The prosecution has alleged that the victim fell down from the 

„Kheror Puji‟ due to the accused as they failed to provide him any 

ladder and forced him to get down. The defence however argued 

that the victim‟s fall from the „Kheror Puji‟ was a mere accident and 

the accused did not force him down. The ld. Defence counsel 

argued that the accused bore all the expenses of his treatment and 

also gave cash but the informant field the case with an ulterior 

motive. Let me now peruse the testimony of witnesses. 

5. PW1 Uttam Ray is the informant in this case.  He is the son of 

the victim.  He deposed in his evidence that on 23/11/10 at about 

7:00 AM the alleged occurrence took place in the house of the 

accused.  He was in Kerela at that time.  His mother informed him 

over phone that accused Fonu Das alias Phanindra took his father 

to their house forcefully and forced him to built a “Kheror Puji”.  His 

father completed his work and he asked for a ladder.  As no ladder 

was provided to him, he tried to get down without the help of a 

ladder.  However, his father fell down and broke his leg and neck.  

His father was taken to the hospital in an ambulance.  Later on, he 

was taken to Koch Bihar and then to the Siliguri and Guwahati for 
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better treatment.  He stated that he met his father in Koch Bihar 

and his father narrated the incident to him.  

6.  In cross-examination he stated that the accused are of his relation 

and both the families were not in good terms since before the 

incident.  He testified that his father used to help the accused in 

building a “Kheror Puji”.  He also stated that the accused persons 

have a grocery shop and accused No. 2 mostly remains in his shop.  

According to him, the place of occurrences is half kilometer away 

from his house.  He stated that his father went to the residence of 

the accused on Phonindra‟s bike, but he does not know if his father 

had raised any alarm.  He could not say if his father sought for help 

during his two hours work on the ‟‟Kheror Puji‟.  He testified that 

the accused persons accompanied his father to the Lower Assam 

Hospital, but he denied that the accused bore the medical 

expenses.  He admitted that he had informed the police after 

lodging of the case that the case was filed due to 

misunderstanding.  Ext. A is the Xerox copy of the petition filed by 

him in the police station.  He stated that the police did not seize 

the bamboo with the help which his father tried to get down.  He 

denied that his father fell down while trying to get down from the 

“Kheror Puji” with the help of bamboo.   

7. PW2 Sumati Ray is the wife of the victim.  She stated that on 

23/11/10 accused Phanindra came to her house and called her 

husband.  When her husband refused he was forcefully taken on a 

bike.  After about one hour she heard that some fighting had taken 

place in the residence of the accused.  She went there and found 

her husband lying unconscious on the ground. She stated that 

Ananta and Bichitra witnessed of the incident from across the road.  

She brought her husband to Lower Assam Hospital in an 
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ambulance.  Her husband‟s spinal cord, hands and feet were 

broken.  According to her, victim‟s feet are still non-functional.  In 

cross examination he stated that the accused are her cousins.  She 

denied that her husband used to make “Kheror Puji” for the 

accused every year.  She could not say if her husband had built a 

“Kheror Puji” few days prior to the incident also.  She testified that 

she did not take any steps after her husband was forcefully taken 

away.  She stated that her husband did not raise any hue and cry.  

She does not know how her husband fell down and got hurt.  She 

stated that the accused have two shops which they open at 7:00 

o‟clock every morning.  But she declined that accused Krishna and 

Yudhisthir were in the shop at the time of the incident.  She 

admitted that Farhad Ali was supplying the straw to her husband 

from below.  She does not know if her husband was in good mood 

and was happily singing while making the “Kheror Puji”.  She also 

does not know if accused Phanindra was preparing chicken for her 

husband.  She testified that Farhad was holding the bamboo and 

the bamboo broke down when her husband tried to get down.  She 

denied that the accused persons took her husband to the hospital 

and bore his medical expenses.  She also denied that they had 

demanded Rs. 5,00,000/- from the accused persons and after 

negotiations the FIR was lodged.  She however testified that the 

accused agreed to pay Rs. 2,00,000/-.  She does not know if her 

son compromised the case in the police station after receiving Rs. 

25,000/-.  She stated that Ananta is the son-in-law and Bichitra is 

her nephew.  She testified that there are houses in an around the 

place of occurrence and the PWD road is adjacent.   

8. PW3 Naba Kr. Ray is the victim of this case.  He stated that on 

23/11/10 at 7:00 AM accused Phanindra came to his house and 
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asked him to go to their house.  He told Phanindra that as he was 

ploughing the field he would come later.  But Phanindra did not 

agree and he unleashed his bullocks.  As his bullocks came running 

to the house he too was forced to return home and then Phanindra 

brought him to his residence and asked him to make the top of the 

“Kheror Puji”. He climbed up to the top of the “Kheror Puji” and 

after finishing his work Phanindra asked him to hold the bamboo 

and told him that he swirl the bamboo like Charak puja. Thereafter, 

Phanindra pull the bamboo and he fell down.  After that Phanindra 

gagged him and Krishna assaulted him.  He called Bichitra and 

Ananta but Krishna hit him. He fell unconscious and regained his 

senses in the hospital.  According to him, he sustained injury on his 

back, waist, feet and shoulder and he had to stay in the 

Bongaigaon hospital for two days.  Thereafter, he took ayurvedic 

treatment at Nishiganj in Koch Bihar.  

9.  In cross-examination he stated that everything was fine till he 

climbed the “Kheror Puji”.  He testified that he used to build 

“Kheror puji” in Phanindra‟s house every year and the relation 

between the two families was good.  He stated that a labourer 

named Farhad Ali and Phanindra were helping him in making the 

“Kheror puji”.  He denied that he was happily singing songs and 

doing his work.  He also denied that Phanindra did not force him to 

get down and Phonindra was preparing chicken at that time.  

Further, he denied that Krishna and Yudhisthir were in the shop at 

that time.  He stated he was conscious for about ten seconds after 

the fall.  He denied that he did not disclose to the police that 

Phanindra unleashed his bullocks and gagged him after he fell 

down and Krishna assaulted him.  He   denied that he fell down as 

the bamboo got broken while he tried to get down.  According to 
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him there are neighbours near the place of occurrence but no one 

came.  He admitted that he did not raise any hue and cry and he 

had held the bamboo himself.  He denied that the accused persons 

accompanied him to the hospital.  He further denied that Phanindra 

stayed with him for 15 days in Nishiganj and the accused persons 

wanted to bear his medical expenses.  But his family demanded Rs. 

5,00,000/- at one go.  He also denied that the accused agreed to 

pay Rs. 2,00,000/- in the village bichar.  He does not know if the 

accused paid Rs. 25,000/- as per agreement.  He showed his 

ignorance if accused Yudhisthir‟s daugher was suffering from 

cancer and was bedridden at that time and therefore, the accused 

could not pay the remaining amount of 1,75,000/-.  He has no 

knowledge if his son had filed a compromise application after 

receiving Rs. 25,000/- from the accused. 

10. PW4 Dr. Dharmeshwar Hazarika is the medical officer who 

examined the victim on 23/11/10 at 12:30 PM in Lower Assam 

Hospital. On examination he found one injury on cervical vertebrae 

C-3 and fracture that led to quadriplegia (paralysis).  He testified 

that the nature of the injury was grievous.  Ext. 2 is the injury 

report.  In cross-examination, he stated that the type of injury he 

found on the victim cannot happen if the patient falls down from 

above.   

11. PW5 Bichitra Ray deposed in his evidence that on 23/11/10 at 

about 9:00 AM while he was going to the market, he saw Naba Ray 

sitting on the “Kheror puji” in Yudhisthir‟s house.  Naba Ray was 

asking for a ladder but Yudhisthir and others did not supply him the 

ladder.  Thereafter, Phanindra shook the bamboo and Naba Ray fell 

down.  He took Naba Ray to Yudhisthir‟s residence and later on, 

the victim was taken to the hospital by Sumoti Ray and Ananta 
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Das. According to him, Naba Ray became paralyzed after the 

incident.  

12.  In cross-examination, he stated that his residence is about half 

kilometer away from the place of occurrence and the “Kheror Puji” 

is at a distant of about 20 hands from the road. According to him, 

Pawan Das, Narayan Tarafdar, Jatin Mohori, Tapan Das did not 

stay near the place of occurrence at the relevant time.  He denied 

that he did not disclose to the police that when Naba Ray was 

asking for a ladder he and Ananta went near the” Kheror Puji”.  He 

testified that he reached the place of occurrence after Naba Ray 

had fallen down and about 15 people gathered there.  He does not 

know who called the ambulance.  He denied that Ananta Das was 

in his shop at that time and he himself did not visit the place of 

occurrence till the victim was taken to the hospital.  He testified 

that Naba Ray is his paternal uncle and he knows Farhad Ali.  He 

denied that Phanindra was not present at the time of incident.  He 

does not know if Naba Ray and Farhad Ali were making the “Kheror 

Puji” together.  Though he denied that Naba Das fell down while 

getting down with the help of the bamboo and the bamboo broke, 

however he admitted that the bamboo got broken.  He does not 

know who took the victim to the hospital.  He testified that the 

villagers had asked the accused to pay Rs, 2,00,000 for the medical 

treatment of the victim.  He does not know if he accused paid Rs. 

25,000.  He stated that Yudhisthir‟s daughter is no more but he 

does not know if she was taken to Chennai for the treatment of her 

cancer during that time.  He denied that the case is filed as the 

accused could not pay the remaining amount.   

13. PW6 Ananta Das has deposed that on 23/11/10 at about 9:00 

AM while he was proceeding to his shop he heard hue and cry in 
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Yudhisthir‟s “kheror Puji”.  Naba Ray was shouting “ladder ladder” 

but Phanindra ,Yudhisthir and Krishna shook the bamboo and Naba 

Ray fell down as the Bamboo broke down.  Thereafter, Naba Ray 

was taken to the hospital.  He and Krishna and others accompanied 

the victim to the hospital.  According to him Naba Ray sustained 

injury on his neck, legs and waist and he became paralyzed.  In 

cross-examination he stated that he and Bichitra were together and 

they were at a little distance away from the place of occurrence. He 

stated that the accused and neighbours were present at the place 

of occurrence when he reached there.  He denied that Yudhisthir 

and Krishna were in the shop.  He does not know if Farhad was 

helping the victim but stated that it was Phanindra who was 

supplying the straw from below.  He denied that Naba Ray tried to 

get down by his own with the help of a bamboo and the bamboo 

broke down and he fell.  He however admitted later on that the 

bamboo broke down.  He denied that he was not present at the 

place of occurrence but it was Krishna who called him from the 

shop.  He admitted that Krishna accompanied the victim to the 

hospital and also to Nishiganj.  He does not know if his mother-in-

law had called Phanindra over phone.  According to him the public 

asked the accused to pay Rs. 2,00,000/-  for the treatment.  He 

does not know if the accused paid Rs. 25,000/- and the remaining 

amount could not be paid as Yudhisthir daughter cancer treatment 

was going on. 

14. PW7 is Fojlul Hoque was the officer-in-charge of Manikpur P.S. 

at the relevant time.  He stated that on 9/1/11 he received the 

ejahar filed by Uttam Ray in the court and after receiving of the 

ejahar he made GD Entry No. 168 dated 9/1/11 and registered the 

case.  He took the investigation himself and visited the place of 
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occurrence.  He prepared the sketch map and recorded the 

statement of the witnesses.  On 10/1/11 he arrested accused 

Krishna Das and the other two accused were released on bail as 

per order to the Hon‟ble High Court.  He collected the injury report 

of the victim.  As he was transferred from Manikpur P.S. he handed 

over the case diary to his successor Rajendra Talukdar.  He 

exhibited the sketch map and Ext. 3.  Ext. 1(4) is his signature on 

the ejahar.   

15. In cross-examination he stated that the alleged occurrence took 

place on 23/11/10 and the case was filed on 9/1/1.  He stated that 

the sketch map does not show the neighboring houses.  He 

admitted that he did not record the statement of Narayan Tarafdar, 

Jatin Mohori, Naba Tarafdar, Babul Das and Tapan Das.  He also 

admitted that he did not record the statement of labourer Farhad 

Ali.  He stated that informant Uttam Ray did not give him in writing 

that the case was lodged due to misunderstanding.  He stated that 

PW 2 Sumoti Ray had told him that the accused took her husband 

to the hospital.  Further he confirmed that PW5 Bichitra and PW6 

Ananta Das did not disclose to him that both of them went near the 

“Kheror puji” when Naba Ray was asking for a ladder. 

16. PW8 S.I. Rajendra Talkukdar deposed that on 1/7/11 he 

received the case diary of this case.  He collected the medical 

report and filed the charge-sheet against the accused.  Ext. 4 is the 

charge-sheet filed by him. 

17. The accused persons in their statement u/s 313 Cr.P.C. denied that 

the victim fell down to their illegal Act.  Accused Phanindra Das 

stated that he brought Naba Ray to his house in order to engage 

him in building the “Kheror Puji” and on that day Farhad Ali was 
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supplying the straw to the victim from ground.  While he was 

preparing the chicken he heard a sound and saw that both Farhad 

and Naba Ray were lying on the ground.  He took Naba Ray to the 

hospital.  Accused Yudhisthir Das stated that he was in his shop 

when they heard the news that Naba Ray had fallen down from 

their „Kheror Puji‟.  He brought the compounder from the hospital 

and the compounder attended the victim and asked them to take 

him to the hospital.  Later on, the victim was taken to Koch Bihar 

for treatment and he bore all the medical expenses.  He stated that  

the settlement was arrived at Rs. 2,00,000/-  for the medical 

treatment of the victim.  He paid Rs. 25,000/-  and sought time to 

pay the remaining amount.  Accused Krishna Das stated that he 

was in her shop at the relevant time and he rushed to his house 

hearing the news.   He saw a compounder attending the victim.  

Thereafter they brought the victim to Lower Assam Hospital and 

then took him to Koch Bihar.  According to him his brother 

Phanindra accompanied the victim to Koch Bihar and they paid all 

the expanses for his treatment.  Apart from bearing the medical 

expenses they gave Rs. 25,000/- in cash and sought time to pay 

the remaining amount but the informant lodged a case against 

them.  The plea of the accused is that they are innocent and it was 

a mere accident.   

18. After considering the testimony of prosecution witnesses carefully, 

it appears that except the victim none actually witnessed the 

incident. PW1 who is the son of the victim was at Kerala on that 

day. He met his father only in Kochbihar when his father was 

undergoing treatment there. PW2, wife of the victim was at home 

and she came to the spot after hearing that some incident had 

taken place in the residence of the accused. Her residence is about 
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½ km away from the residence of the accused. When she arrived 

at the spot the victim was already lying unconscious. She stated 

that PW5 & PW6 witnessed the accident from across the road. But 

PW5 testified during cross examination that he reached the spot 

after fifteen minutes and by then about 15 people gathered at the 

place of occurrence. PW6 though stated that he witnessed the 

victim shouting for a ladder and the three accused shaking the 

bamboo, in cross-examination he stated that he and Bichitra were 

together and they were at a little distance away from the place of 

occurrence. He also stated that the accused and neighbours were 

present at the place of occurrence when he reached there. Thus it 

becomes crystal clear that PW1, PW2, PW5, PW6 did not witness 

the actual incident. Therefore, the testimony of the victim is most 

vital here. On analyzing his testimony it is found that accused 

Phanindra came to his house and asked him to accompany him to 

their house.  He told Phanindra that as he was ploughing the field 

he would come later. But Phanindra did not agree and he 

unleashed his bullocks.  As his bullocks came running to the house 

he too was forced to return home and then Phanindra brought him 

to his residence and asked him to make the top of the “Kheror 

Puji”. He climbed up to the top of the “Kheror Puji” and after 

finishing his work Phanindra asked him to hold the bamboo and 

told him that he would swirl the bamboo like Charak puja. 

Thereafter, Phanindra pulled the bamboo and he fell down.  After 

that Phanindra gagged him and Krishna assaulted him.  He called 

Bichitra and Ananta but Krishna hit him. He fell unconscious and 

regained his senses in the hospital.  PW3 did not implicate accused 

Yudhisthir in this case. He stated that when he called Bichitra and 

Ananta, accused Krishna hit him, but it is already seen that Bichitra 

and Ananta were not present at the time of his fall. He also 
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testified that he was conscious only for 10 seconds after the fall. 

Therefore, it is hardly believable that he was conscious when the 

two accused were allegedly assaulting him.  

19. From his testimony it is clear that he accompanied Phanindra 

without resistance and the relation between the two families was 

cordial till then. Contrary to his statement his son (PW1) stated that 

the relation between the two families was sour since two years 

before the incident. PW1 and PW 2 stated that accused Phanindra 

took the victim (PW3) to their house forcefully. But PW2 who was 

did not take any steps if her husband was actually taken away 

forcefully. She does not know how he fell down. PW3 could not cite 

any reason as to why the accused acted as such. In cross-

examination he stated that everything was fine till he climbed the 

“Kheror Puji”.  He testified that he used to build “Kheror puji” in 

Phanindra‟s house every year. He stated that a labourer named 

Farhad Ali and Phanindra were helping him in making the “Kheror 

puji”.  The evidence of Farhad Ali was very vital in this case, but 

the I/O did not make any efforts to examine this witness and non 

examination of this vital witness is a serious lacuna to the 

prosecution case. Further, the witnesses have testified that there 

are several houses near the place of occurrence and the I/O did not 

record the statement of neighbours, namely, Narayan Tarafdar, 

Jatin Mohori, Naba Tarafdar, Babul Das and Tapan Das.  PW3 

stated that the neighbours saw the incident but did not come which 

seems improbable because PW5, PW6 testified that several people 

gathered there.  

20. The victim denied that he fell down himself. He also admitted that 

he held the bamboo without making hue and cry. Other witnesses 

have testified that the victim fell as the bamboo broke down. The 
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FIR does not disclose that the accused had assaulted the victim 

after the fall. The M/O though opined that the type of injury cannot 

happen if a person falls down from above, but it is surprising that 

there was no other injury mark on the victim except on his cervical 

vertebrae C-3. The ocular evidence makes it clear that the victim 

fell down from a considerable height when he tried to climb down 

with the help of a bamboo and the bamboo broke. 

21. Now coming to the aspect of delay, I find that the alleged 

occurrence took place on 23-11-10 and the FIR was lodged only on 

8-12-10 that too in the court. The informant has admitted that he 

had filed an application before the police station informing that the 

FIR was lodged out of misunderstanding. The defence exhibited a 

Xerox copy of the said application which was exhibited under 

objection. That apart, the witnesses have testified that accused 

Phanindra had accompanied the victim to the hospital and also to 

Kochbihar where he spent several days. The witnesses have also 

testified that the accused had agreed to pay Rs 2,00,000/- for the 

treatment. The accused have stated that they bore the expenses 

for his treatment and had paid cash Rs 25,000/- and took time to 

make the remaining payment, but the case was filed for some 

ulterior motive.   

22. On considering the testimony of witnesses and the plea of the 

accused, it is found that the prosecution story is manipulated. The 

injury of the victim and his subsequent paralysis is no doubt 

admitted, but it is not proved that the accused caused the injury.  

ORDER 
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23. In view of the above discussions, I hold the accused not guilty u/s 

120 (B)/325 IPC and they are acquitted. Accused are set at liberty 

forthwith. Bail bonds are extended for six months. 

24. Regarding the issue of victim compensation, it is noticed that victim 

Naba K. Ray became paralyzed after the incident. He cannot walk 

and his movement is totally restricted. Therefore, he deserves to be 

compensated under the victim compensation scheme. Send a copy 

of this order to DLSA, Bongaigaon for necessary action.  Given 

under the hand and seal of the court on 21-9-16. 

 

                                                Typed and delivered by 

                                                       

                                                         S. Handique 

                                                     SDJM (S), Bongaigaon 

 

APPENDIX 

PROSECUTION EVIDENCE: 

PW1..UTTAM RAY  

PW2..SUMATI RAY 

PW3..NABA KUMAR RAY 

PW4..Dr. DHANESHWAR HAJARIKA 

PW5..BICHITRA RAY 

PW6..ANANTA DAS  

PW7..FOSLUL HOQUE 

PW8..S.I. RAJENDRA TALUKDAR 

DOCUMENTS 

EXT.1..FIR 

EXT.2..MEDICAL REPORT 
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EXT.3.. SKETCH MAP  

EXT.4.. CHARGE-SHEET 

DEFENCE EVIDENCE.. 

 

 
 


