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IN THE COURT OF SUB-DIVISIONAL MAGISTRATE (S), BONGAIGAON 

PRESENT:    S. HANDIQUE, AJS 

 

(M) G.R. 307/11 

{u/s 448/354/34 IPC} 

 

State  

Vs. 

1. Khairuddin 

2. Monser Ali 

 

 

For prosecution: Mrs. A. Patgiri 

For defence:  Mr. S. Sarkar 

Evidence recorded on 10-3-16, 2-4-16, 25-4-16, 23-6-16 

Accused examined u/s 313 Cr. P.C. on  8-7-16 

Arguments  heard on  8-7-16 

Judgment delivered on 14-7-16 

 

 

JUDGMENT 

1. Informant Alia Khatun lodged an FIR on 29-6-11 in Manikpur P.S. alleging 

inter-alia that on the night of 20-6-11 while her husband was away for 

work and she was sleeping with her kids accused named Khairuddin  and 

Monser Ali entered into her house and  outraged her modesty. When she 
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raised hue and cry neighbour Arup Das and Asia Bewa and her husband 

arrived and the accused fled. As she was awaiting a settlement the case 

could not be lodged instantly. The FIR was registered as Manikpur P.S. 

Case no. 131/11 and after investigation charge sheet was filed against 

the two FIR named accused u/s 448/354/34 IPC. 

2. The ld. SDJM (S), Bijni took cognizance and transferred the case to the 

court of ld. JMFC, Bijni. Later on the case got transferred to this court. 

The accused persons appeared and took bail. They were served with 

necessary copies and substance of accusations u/s 448/354/34 IPC were 

explained to the accused to which they pleaded not guilty and claimed 

trial. 

3. The prosecution examined six witnesses to prove the case against the 

accused. The accused were examined u/s 313 Cr. P.C. which is of total 

denial. They also declined to adduce evidence in their defence. Heard 

arguments from both sides. The following point for determination has 

been framed in this case. 

POINTS FOR DETERMINATION: 

Whether the accused persons in furtherance of their common intention on 

20-6-11 at 10.30 P.M trespassed into the house of the informant and 

outraged her modesty and thereby committed an offence punishable u/s 

448/354/34 IPC? 

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

4. I have gone through the testimony of witnesses and heard the rival 

arguments. The prosecution argued that the evidence of the complainant 

and her neighbours amply prove that the accused entered the house of 

the informant and tried to molest her. Per contra, the ld. Defence counsel 

argued that the evidence of PWs is contradictory and the case seems to 

be a manufactured one. Let me now discuss the evidence of PWs. 

5. PW1 Aliya Khatun is the informant. She deposed in her examination-in-

chief that on 20-6-11 at 10.30 P.M she was sleeping at home and her 

husband was away. The accused persons entered her house by pushing 
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the bamboo door.  The lamp was lighting in her house. Accused 

Khairuddin caught her on the bed. She first thought that it was her 

husband but soon realised her mistake and shouted ‘ thief’, ‘thief’.  She 

also saw Monser inside the house. Her kids also got awake. She tried to 

free herself from Khairuddin. But the accused held her and one of them 

kept watch outside. At that time Arup Das, Manjuwara and Asia arrived. 

Her husband also arrived soon thereafter. The accused persons fled the 

scene but Khairuddin left his slipper near her bed. She stated that 

Khairuddin tore her blouse. She gave her torn blouse and the slipper to 

the police. She stated that though she had called for a bichar she was 

advised to take recourse of the law. She exhibited her FIR as Ext.1.  

6. In cross examination she stated that Salam, Asia, Arup Das are her 

immediate neighbours. She stated that the case was filed after  1 / 2 

days. She stated that the bichar was called before VDP Secy. Majid Ali. 

She stated that there is no electricity in her residence but there was 

moonlight. According to her, Arup, Manjura, Asia, Moinal, Sahidul came 

hearing hue and cry. She denied that she did not state before the police 

that Monser entered her house and the lamp was on and that Khairuddin 

left his slipper at her residence.  

7. PW2 Arup Das deposed that on that particular night he heard Alia 

shouting ‘thief’, ‘thief’. He went to her house. He saw two persons 

running near the tube well. He went ahead but could not catch them. Alia 

told him that Khairuddin had touched her and tried to do bad work with 

her. He saw her blouse in torn condition and one slipper of Khairuddin.  

He stated in cross examination that one old lady had arrived there. He 

denied that he did not state before the police that he chased the two men 

but admitted that he could not recognise any of them. He stated that 

there was no one else when Alia told him about the incident. He stated 

that his house is some 50 meters away from Alia’s house.  

8. PW3 Manjuwara Khatun deposed that she heard hue and cry and 

went to Alia’s house. Alia was crying and she told her that Kahiruddin and 

Monser had caught her. She stated in cross examination that there were 

one or two people at the place of occurrence. She stated that Majibar, Adi 
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Ali, Asia, Arup Das are Alia’s immediate neighbours. She heard that the 

accused ran near Alia’s house. PW4 Asia Khatun denied having any 

knowledge as to the incident. 

9. PW5 Tankeswar Ray deposed that on that particular night he, Arup 

Das and informant’s husband Siddique Ali were sitting on a bench in front 

of Arup Das’s residence. As Siddique’s wife shouted ‘thief’, ‘thief’ they ran 

towards her house. Siddque’s wife told them that Khairuddin had come. 

He saw one slipper at the door step and could feel someone running 

through the compound. He was told that one person was outside the 

house and Khairuddin went inside and put out the lamp. In cross 

examination he stated that they did not see any other person at the place 

of occurrence and they stayed there for two hours. Thereafter few people 

gathered. He stated that it was a dark night. He stated that he did not 

state before the police that the accused put out the lamp. He stated that 

he felt one person running away but saw no one. He also admitted that 

they did not follow the man.  

10. PW6 Rajendra Talukdar is the investigating officer. He deposed that 

he received the case diary on 20-12-11 and the erstwhile investigating 

officer Dhanuk Ch. Barman had done the substantial part of the 

investigation. He stated that the accused were absconding and he could 

not arrest them and filed the charge sheet showing them as absconders. 

He exhibited the sketch map as Ext. 2 and the charge sheet as Ext.3. He 

stated in cross examination that noting was seized in connection with this 

case. He stated that he did not examine any present in the bichar as no 

bichar had taken place regarding the incident. He confirmed that the 

victim did not tell the I/O that Monser entered her house and the lamp 

was on and the accused left his slipper.  

11. After going through the testimony of PWs and the record I find that the 

prosecution case has several lacunas. Let me discuss it one by one. 

Firstly, the alleged incident took place on 20-6-11 and the FIR was 

lodged only on 29-6-11, i.e., after 9 days. Although PW1 stated that she 

filed the FIR after one or two days, it is not correct. The FIR mentioned 

that she filed it lately as she was awaiting a settlement at the local level. 
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In her evidence she stated that she had called for a bichar by filing an 

application before the VDP Secy. Majid Ali.  But no copy of the application 

is filed with the FIR. The I/O (PW6) confirmed that no bichar had taken 

place. The delay of nine days in lodging the FIR is therefore held to be 

fatal.  

12. Secondly, PW1 stated that her husband arrived soon after the incident. 

PW 5 testified that he, Arup Das and informant’s husband were sitting 

together and they ran towards informant’s house hearing hue and cry. 

But the husband of the informant is not made a prosecution witness. He 

was neither examined by the investigating officer. His testimony was vital 

in this case as he is stated to be present soon after the incident. 

13. Thirdly, the evidence of PW1, PW2, PW3 and PW5 is mired with 

contradictions. PW1, the victim had stated in her FIR (Ext. 1) that Arup 

Das, Asia and her husband arrived hearing hue and cry and the accused 

fled. Further she stated in Ext.1 that accused Khairuddin was about to 

outrage her modesty and accused Monser outraged her modesty. During 

trial she testified that she has not written the ejahar herself and she does 

not know who wrote it. She stated that the accused tore her blouse and 

left one slipper on her bed and she handed it to the police. But the I/O 

confirmed that nothing was seized from her house. According to her, 

when PW2, PW3, PW4 and her husband arrived the accused fled. But 

PW2 who stated that when he arrived he saw two persons running near 

the tube well and he chased them. On the contrary PW5 who stated that 

he, PW2 and husband of the informant arrived together and felt someone 

running away. He testified that they did not follow that man.  He stated 

that he saw the slipper at the door step. Though PW1 and PW2 stated 

that the victim’s blouse was torn, but PW3 and PW5 did not corroborate 

them. On one hand PW1 stated that there was moonlight and the lamp 

was on so she could recognise the accused, PW5 stated that accused 

Khairuddin had put out the lamp. This fact was neither corroborated by 

PW1 nor told before the I/O. Further, on one hand PW1 stated that PW1, 

PW3, PW4 arrived hearing her hue and cry, PW2 stated that when Alia 

narrated him the incident no one was there. PW3 could not say who else 
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had come apart from her. PW4, a vital witness, denied having any 

knowledge on the incident. PW5 stated that he, PW2 and informant’s 

husband came together, but this fact is not corroborated by PW2 who 

testified that only he came.  

14. Fourthly, regarding the presence of accused Monser Ali, the evidence is 

contradictory. On one hand PW1 stated that both the accused were inside 

her house and molested her, but on the other hand I/O confirmed that 

PW1 did not disclose to the I/O that Monser was inside. PW2 did not state 

anything as to the presence of Monser. PW3 stated that Alia told her that 

both the accused caught her. PW5 stated that PW1 told him that 

Khairuddin had come and one person was waiting outside.  

15. In view of the above discussions, I hold that the prosecution has been 

unsuccessful in proving the guilt of the accused beyond reasonable doubt.  

ORDER 

16. Judgment is delivered in the open court today. Accused are held not 

guilty u/s 448/354/34 IPC and are acquitted. Accused are set at liberty 

forthwith. Surety is extended for six months. Given under the hand and 

seal of the court.  

 

Typed and delivered by 

 

S. Handique 

SDJM (S), Bongaigaon 

APPENDIX 

PW1..ALIA KHATUN 

PW2..ARUP DAS 

PW3..MANJUWARA KHATUN 
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PW4..ASIA KHATUN 

PW5..TANKESWAR RAY 

PW6..SI RAJENDRA TALUKDAR 

EXT.1..FIR 

EXT.2..SKETCH MAP 

EXT.3..CHARGE SHEET 

DEFENCE EVIDENCE..NONE  


