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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE, BONGAIGAON 

PRESENT:  S. HANDIQUE, AJS 

M.G.R. 587/12 

( u/s 147/149/341/323/294 IPC) 

State 

V. 

1. Barun Sarkar 

2. Dhrubajit Baishya 

3. Rabi Biswas 

4.  Rajdhan Das 

5. Swapan Sarkar 

6. Sudhan Baishya 

7. Suresh Das 

8. Jantu Das 

9. Hemendra Das 

10. Bolai Das. 

 

For prosecution: Mr.  R. C. Mahato    

For defence: Mr. P. Baidya 

Evidence recorded on 1-12-15, 17-12-15, 28-1-16 

Accused examined u/s 313 Cr. P.C. on 6-2-16 

Arguments heard on 6-2-16 

Judgment delivered on 11-2-16 

 

JUDGMENT 

1. A complaint was lodged by Sri Shyamal Baishya on 6-12-12 in the court of 

ld. SDJM (M), Bijni against Sri Barun Sarkar, Sri Dhrubajit Baishya, Sri 

Rabi Biswas, Sri Rajdhan Das, Sri Swapan Sarkar, Sri Sudhan Baishya, Sri 
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Suresh Das, Sri Jantu Das, Sri Hemendra Das and Sri Bolai Das. The 

complainant alleged that on 8-11-12 at 7.40/7.45 AM. while he was 

taking tea with his sister in the courtyard, accused Barun Sarkar and 

Dhrubajit Baishya along with the other accused persons trespassed into 

his house and attacked him. He was then dragged out on the road and 

taken to a nearby school field which is about 200/250 metres away. He 

was assaulted and later on the police rescued him. As his lower jaw bone 

was broken during the assault he had to take treatment in Bijni, 

Bongaigaon and then in Guwahati. He further alleged that he had 

received a calling from the Indian Army but the accused assaulted him 

with an intention to debar him from joining the service and to ruin his life. 

He also stated that his brother was killed by accused no. 1 and his sister 

was indecently assaulted by the accused therefore cases were lodged 

against accused no. 1 and therefore the accused no. 1 tried to kill his 

family members. He stated that the case could not be lodged earlier as he 

was busy in his treatment.  

2. The complaint was forwarded to the concerned P.S. for investigation. In 

due course the charge sheet was laid against the FIR named accused 

persons u/s 147/149/341/323/294 IPC.  

3. The ld. SDJM (M), Bijni took cognizance in this case and summoned the 

accused. Later on the case got transferred to this court. The accused 

persons appeared, took bail and received necessary copies in this case. 

The particulars of offence u/s 147/149/341/323/294 IPC were explained 

to the accused to which they pleaded not guilty and claimed trial. The 

accused persons were examined u/s 313 Cr. P.C. which is of denial. They 

also declined to adduce evidence. Heard arguments from both sides. The 

following points for determination have been framed in this case: 

POINTS FOR DETERMINATION: 

1. Whether the accused constituted an unlawful assembly on 8-11-12 at 

7.40 A.M. in Baubari village and being members of the said assembly 

caused rioting in the residence of Shyamal Baishya and thereby 

committed an offence punishable u/s 147/149 IPC? 
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2. Whether the accused constituted an unlawful assembly on 8-11-12 at 

7.40 A.M. in Baubari village and being members of the said assembly and 

in prosecution of the common object of the assembly wrongfully 

restrained Shyamal Baishya on the road and thereby committed an 

offence punishable u/s 149/341 IPC? 

3. Whether the accused constituted an unlawful assembly on 8-11-12 at 

7.40 A.M. in Baubari village and being members of the said assembly and 

in prosecution of the common object of the assembly voluntarily caused 

hurt to Shyamal Baishya and thereby committed an offence punishable 

u/s 149/323 IPC? 

4. Whether the accused constituted an unlawful assembly on 8-11-12 at 

7.40 A.M. in Baubari village and being members of the said assembly and 

in prosecution of the common object of the assembly abused Shyamal 

Baishya in obscene language and thereby committed an offence 

punishable u/s 149/294 IPC? 

 

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

 

4. The prosecution alleged that the accused constituted an unlawful 

assembly which caused rioting and assaulted the informant. Let me 

peruse the evidence adduced by the prosecution witnesses to decide first 

if the accused really constituted an unlawful assembly or not. PW1 

Shyamal Baishya, informant of this case has deposed that on 8-11-12 

at 7.45/ 8 A.M. he was taking tea with his sister in the courtyard when 

the accused persons came in and started beating him. He was taken to a 

nearby school and assaulted with hands and lathis. He stated that 

accused Dhrubajit, Suresh and Ravi were holding lathis in their hands. 

According to him, his jaw bone was broken in the assault and his right 

eye and lips were badly wounded. He got 8 stitches on his lips. He stated 

that he could not see properly with his right eye for whole one month. He 

stated that the police came and few accused fled, however accused 

Barun, Ravi, Rajdhan stayed back till arrival of the police. According to 

him, the police got him medically examined and he took treatment in 
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Lower Assam Hospital, Bongaigaon as well as in GMCH, Guwahati and 

therefore he could not lodge the case instantly. He proved the FIR lodged 

by him as Ext. 1 which bears his signatures.  

5. In cross examination, he stated that the police station is 3 K.M. away 

from his home but he lodged the case after one month. He has his 

parents, siblings at home. He stated that accused Bolai, Ravi, Rajdhan, 

Jantu live nearby but the residence of the other accused are 2/3 K.M 

away. He denied that he has illicit relationship with his cousin Mampi and 

a village bichar was held regarding that. He testified that Mampi was 

married earlier but she returned to her parental home after one month of 

her marriage. He stated that no one else except the accused were 

present at the time of occurrence. He denied that he was found in 

compromising position with Mampi and therefore the police was called. 

He stated that he was tied up and handed over to the police. He also 

denied that his sister-in-law had complained to the villagers regarding his 

alleged affair with Mampi and he was caught red handed on 7-11-12. He 

also denied that he and Mampi had threatened the public with dao and 

hurled abuses at the public. He however admitted that the public had 

field a case against him and Mampi and the police took him and Mampi to 

the police station. He testified that the accused are the witnesses in the 

case lodged by the public. He denied that he was not assaulted on that 

day.  

6. PW2 Helarani Baishya is the sister of the informant. She stated that 

while she and Shyamal were taking tea the accused persons came and 

took Shyamal away and assaulted him. She stated that the police came 

and took her brother to the hospital. According to PW2, her brother took 

treatment in Manikpur and Bongaigaon. She denied that her brother has 

illicit relationship with her cousin Mampi @ Dipti. She denied that Mampi 

had brandished a dao to the public when she was discovered with 

Shyamal in his room. She stated that her parents were at home and no 

one else came at the time of the incident. She later on testified that her 

aunt Sanjukta was present. She testified during cross examination that 

the public suspects that her brother has illicit relationship with Mampi and 
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therefore the conjugal life of Mampi did not last long. She admitted that 

accused Barun had called the police but she denied that her brother and 

Mampi were caught red handed in compromising position on that day.  

7. PW3 Dipti Baishya @ Mampi deposed that on the relevant morning 

she was at the tube well when the accused assaulted Shyamal. She 

stated that the accused assaulted her too as she resisted them. She 

stated that Shyamal’s tooth was broken in the assault. In cross 

examination she denied that she had told the police that she did not 

witness the incident. She admitted that the people suspect her and 

Shyamal for having an illicit affair. She denied that the public had caught 

them red handed one the day prior to the incident. She however stated 

that the police took her and Shyamal to the hospital from the road. She 

also denied that she did not disclose to the police that Shyamal’s tooth 

was broken. She denied that she had told the police that she had an 

argument with the village women and she was assaulted by them. She 

testified that a case has been lodged against her and Shyamal. She stated 

that she did not file any case as she was senseless.  

8. PW4 Sanjukta Baishya is the aunt of the informant. She stated that 

she came out hearing hue and car and saw that the accused were 

assaulting Shyamal on the road. According to her, Shyamal sustained 

injury on his jaw bone, back, head and his tooth was broken and was 

bleeding.  In cross examination she testified that the public beat up 

Shyamal and none of the neighbours came at that time. She testified that 

Mampi’s conjugal life got snapped due to an alleged affair. But she denied 

to have told the police that Mampi and Shyamal have an illicit 

relationship. She testified that the public has lodged a case against 

Mampi, Shyamal and her son-in-law.  

9. PW5 Nisha Rani Baishya deposed that she came out hearing hue and 

cry and saw that the accused were assaulting Shyamal. The accused took 

him to a nearby field and tied him up to a pole and beat him up and then 

handed him over to the police. In cross examination she testified that 

Mampi is her daughter. She denied that Shyamal and Mampi have an illicit 

affair and a case was lodged against them for that. She then admitted 
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that G.R. 530/12 has been filed against Shyamal and Mampi. She testified 

that the accused called the police. She does not know who else were 

present at that time.  

10. PW6 is ASI Siba Prasad Kalita. He testified that on 8-11-12 at 8.05 

A.M. Barun Sarkar informed the Manikpur P.S. that one Shyamal Baishya 

and Mampi Baishya were being caught red handed in compromising 

position and a fighting ensued between the parties. Accordingly G.D. 

Entry no. 194 dated 8-11-12 was registered and he was asked to take 

necessary steps. He proceeded to the place of occurrence and took 

Shyamal to the hospital. On 16-12-12 the FIR was lodged by Shyamal. 

After registration of the police case he again visited the place of 

occurrence, examined witnesses, drew the sketch map ( Ext. 2) etc. he 

stated that S.I, Rajendra Talukdar filed the charge sheet ( Ext. 3). He 

stated during cross examination that the FIR does not disclose the reason 

for the delay. He testified that he did not examine the boundary men 

shown in the sketch map. He examined only one independent witness 

named Sanjeeb Baishya. He testified that witness Dipti Baishya did not 

tell him that Shyamal’s tooth was broken. He confirmed that Dipti Baishya 

had told him that she had an argument with the village women and she 

did not witness the alleged assault on Shyamal. He further confirmed that 

witness Sanjukta Baishya had told him that Shyamal and Mampi are 

involved in an illicit relationship.  

11. In the present case the prosecution examined only four relatives of the 

informant. The investigating officer admitted that he had examined only 

one independent witness and the boundary men were not examined. 

Thus we are only left with the testimony of the informant, his sister, 

cousin and two aunts. The defence argued that the witnesses are highly 

interested witnesses and there was undue delay in lodging the case.  

12. As the case record reveals the alleged incident took place on 8-11-12 and 

the FIR was lodged only on 6-12-12, i.e., after about one month. The 

informant did not lodge the FIR instantly though he was taken to the 

police station on that very date. He lodged the complaint in the court on 

6-12-12 which was forwarded to the police for investigation. Ext. 1 
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mentions that he was busy in the treatment so the case could not be 

lodged earlier. The informant testified that he has his parents and siblings 

at home. If he was so injured in the assault and had to be rushed to the 

hospital, then any one of his family members could have lodged the FIR, 

more so when he was taken to the police station first. The delay in 

lodging the FIR is not satisfactorily explained and is considered fatal to 

the case.  

13. The evidence of PWs reveals that it was one of the accused who called 

the police. If the informant was taken to the school field and assaulted 

there after tying him up then any one of his family or friends could have 

informed the police. PW3 stated that she was also assaulted when she 

protested the accused who were assaulting PW1. She stated that she was 

senseless so she could not lodge the FIR. The other witnesses have not 

supported her version. If she was injured she too could have set the law 

in motion but she did not do so. In fact there is vital contradiction in the 

testimony of PW3 as she had stated before the police that she did not 

witness the assault. The investigating officer (PW6) has confirmed this 

and clarified that PW3 had told him that she had an argument with the 

village women and they assaulted her.  So her testimony seems to be 

tainted.  

14. As regards the presence of PW4 and PW5 a doubt is created in my mind 

because the witnesses are making conflicting statements. On one hand 

PW1 stated that none except the accused were present. PW2 first 

testified that no one else came but later on stated that PW4 had 

witnessed it. PW4 though stated in her examination-in-chief that the 

accused assaulted PW1, but during cross examination she stated that the 

public beat him up and also filed a case against the informant, PW3 and 

her son-in-law. In fact the PWs have admitted that the public had filed a 

case against bearing no. G.R. 530/12 against the informant, PW1 and 

others regarding the same incident before filing of this case.  

15. Moreover, there is contradiction between the oral testimony of witnesses 

and the medical report as regards the alleged injury. The medical officer 

is not examined here, however, as it appears from the medical report 
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only a lacerated injury was found on the upper lip of the informant. The 

injury was reported to be simple, caused by blunt object. In case of Dipti 

Baishya there were no signs of injury. PW1, PW3, PW4 stated that 

informant’s jaw bone was broken, but there is no medical report exhibited 

by the prosecution certifying that fact. Even his own sister did not state 

that her brother’s jaw bone was broken. PW3 has gone one step ahead 

and stated that informant’s tooth was broken and she herself was left 

unconscious. PW1 stated that his right eye was seriously injured and he 

could not see properly with that eye for one month, but other witnesses 

have not corroborated him and there is not medical proof of this type of 

injury. The PWs are related as well as interested witnesses here and have 

contradicted each other on material points. In absence of any 

corroboration from independent witnesses I am hesitant to rely on their 

testimony.  

16. The defence argued that the co-villagers were against the illicit 

relationship between PW1 and PW3 and they were caught red handed the 

day before and the next day the duo fought with the public. The 

investigating officer testified that there is a cross case relating to the 

same incident. He further testified that the police proceeded to the place 

of occurrence after getting a phone call from Barun Sarkar that a guy and 

a girl were caught in compromising position and a hue and cry started as 

the public protested.  On arriving at the spot he came to know that a 

verbal argument took place between the parties regarding the alleged 

affair and a fighting ensued between them soon. The police then took 

PW1 to the police station and got him treated. As it appears the cross 

case was lodged prior to this case and the present accused were the 

witnesses in the earlier case. The instant case was lodged after one 

month, so the element of manipulation cannot be ruled out. The fact that 

the informant and the villagers fought over the alleged illicit affair is 

established by no uncertain terms here. To prove the allegation u/s 

147/149 IPC the prosecution ought to prove that the accused came in a 

group and caused rioting. Admittedly there was presence of a huge 

crowd, but it is not proved who the aggressor was.  
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17. Further PW1 stated that he was tied up by the accused and assaulted. His 

sister PW2, PW3, PW4 however did not state that he was being tied up. 

PW5 on the other hand stated that PW1 was tied up to a pole and 

assaulted. The investigating officer who appeared on the scene on getting 

the phone call did not testify as such. In fact the informant and other 

witnesses did not reveal during investigation that he was tied up by the 

accused. It seems he has improved upon his version during trial. The 

allegation of wrongful restraint thus stands disproved.  

18. Moreover, none of the witnesses whispered anything as to the alleged 

abusive language used by the accused. In result, the offence u/s 294 IPC 

certainly fails.  

19. Considering all the above, I hold that the prosecution has failed to prove 

the case against the accused beyond reasonable doubt. All the four points 

are decided in the negative. 

ORDER 

20. In view of the discussions made above, I pronounce the accused as not 

guilty u/s 147/149/341/323/294 IPC and acquit them. Judgment is 

delivered in the open court. Accused are set at liberty forthwith. Bail 

bonds are extended for next six months. Given under my hand and seal 

of the court on 11-2-16. 

 

Typed and delivered by 

 

S. Handique 

SDJM (S), Bongaigaon 
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APPENDIX 

PW1..SHYAMAL BAISHYA 

PW2..HELARANI BAISHYA 

PW3..DIPTI BAISHYA 

PW4..SANJUKTA BAISHYA 

PW5..NISHA RANI BAISHYA 

PW6..ASI SIBA PRASAD KALITA 

EXT.1..FIR 

EXT.2..SKETCH MAP 

EXT.3..CHARGE SHEET 

DEFENCE EVIDENCE..NONE 


