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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (S), BONGAIGAON 

PRESENT:  S. HANDIQUE, AJS 

 

Misc. Case No. 10/16 

(u/s 125 Cr. P.C. ) 

 

Hirumani Das..............1st party 

Vs. 

Pranab Das..............2nd party  

 

For 1st Party: Mrs. P. Chatterjee, Mr. D. Dey 

For 2nd Party: Mr. K. Sarkar 

Evidence recorded on: 30-7-16, 1-8-16, 9-8-16, 20-8-16 

Arguments heard on: 23-9-16 

Judgment delivered on: 30-9-16 

 

JUDGMENT 

 

1. The present proceeding u/s 125 Cr. P.C. has been initiated on the basis of 

a petition filed by Smti Hirumoni Das against her husband Pranab Das. 

The 1st party/ petitioner states that her marriage with the 2nd party was 

solemnised on 1-2-13 as per Hindu rites and customs. After the marriage 

she led conjugal life in the matrimonial home; however her husband 

started mental and physical torture upon her during sexual intercourse. 
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She states that her husband behaved unnaturally during sexual 

intercourse which caused danger to her life, though she somehow tried to 

control his acts. But due to his unnatural sexual behaviour her health 

deteriorated and she had to take medical help. She tried her best to solve 

the problem with the help of the parents of her husband but in vain. Thus 

she was compelled to take shelter in her parents‘ house since 5-6-13. Her 

husband has never taken any news of her or provided her maintenance 

since she left the matrimonial home; rather he filed a divorce case against 

her in the court of Principal Judge, Family Court, Kamrup, Guwahati. 

Therefore she was forced to contest the case by commuting from 

Bongaigaon to Guwhahati. The 1st party further states that the 2nd party 

works in the LICI and he has sufficient means. Thus she claimed Rs 

10,000/- as maintenance per month from him. 

2. In response to the case of the 1st party, the 2nd party filed his written 

statement contesting the claim of the 1st party. He denied all the material 

allegations and contended that the case against him is a total lie. He 

denied to have caused mental and physical torture on her or to have 

acted unnaturally during their sexual encounter. He contended that such 

allegations are false and she never complained to anyone of his or her 

family about this during her stay in the matrimonial home. He contended 

that the 1st party has deserted him without any just cause. According to 

him, he visited her parents‘ house several times in order to persuade her 

to resume their conjugal life but she repeatedly told him that she does 

not like him. He on the other hand stated that after few days of the 

marriage the 1st party restrained him from keeping any relation with her 

and also ill treated and misbehaved with him and his family members. He 

stated that during their conjugal life they stayed in the same room only 

for 3 / 4 days and only once they consummated the marriage and 

therefore the allegation of unnatural sex is a blatant lie. He further 

alleged that the 1st party used to talk to someone over phone till late 

night and when he asked her about it she rudely behaved and did not pay 

any heed to his or other member‘s requests. He further stated that she 

left for her parents‘ house on 5-6-13 for attending a marriage and on that 
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night she informed him over phone that she was not willing to continue 

the conjugal life. He also stated that on 23-6-13 she and her parents 

came to his house and she refused to stay with him and took away all her 

belongings. He further alleged that the 1st party remained so busy in her 

phone during her stay at the matrimonial home that she used to carry the 

mobile even to the bathroom and it was locked with a password. 

According to him, he and his family tried their levels best to settle the 

matter but she and her parents did not show any willingness and 

therefore he was compelled to write a letter to her on 18-3-14 but she did 

not respond. Thereafter he filed the case of divorce. Hence he prayed to 

dismiss the case on the ground that the 1st party has deserted him 

wilfully.  

3. After perusal of the rival pleadings, I deem it fit to frame the following 

points for determination in this case: 

POINTS FOR DETERMINATION 

I. Whether the 1st party has sufficient reasons for not staying in her 

matrimonial home and whether the 2nd party has neglected her in 

spite of having sufficient means? 

II. Whether the 2nd party is liable to pay maintenance to the 1st party @ 

Rs 10,000/- each per month as prayed for? 

 

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

4. Both parties have led oral as well as documentary evidence. Heard 

arguments from both sides. The 1st party adduced evidence of two 

witnesses and the 2nd party adduced evidence of four witnesses. Let me 

now examine the evidence of the 1st party. 

5. PW1 Hirumoni Das is the 1st party.  She deposed that her marriage was 

solemnised with the 2nd party on 1-2-13 and she led conjugal life for 4 

months 4 days. She stated that after the marriage a party was organised 

on 2-2-13 in her matrimonial home and on 3-2-13 she went to her 

parents‘ house for Athmangla and on 4-2-13 a Naam ( Vaishnavite 
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devotional song singing custom) was organised in her matrimonial home. 

On that night at 10.30/ 11 P.M. she went to her bed room with a glass of 

milk and by that time her husband had fallen asleep. Therefore, she 

drank the milk and went to sleep. Her uncle called her up that night. At 

midnight her husband came near her and touched her neck and broke her 

‗mangalsutra‘ by pulling it. He dragged her feet and tried have sexual 

intercourse. He inserted his finger and a ball pen into her vagina. When 

she asked him not to do so he pressed her mouth and asked her not to 

scream. She felt pain and she went aside. He again tried to have sexual 

intercourse with her. Next day at night he tried to have sex in the same 

manner and she did not allow him. He threatened her and they 

quarrelled. She stated that since her first sexual encounter she 

experienced slight bleeding and it continued for 15 days. Her monthly 

periods started on 19-2-13 and it continued for 10 days. She had gone to 

her parents‘ house on 19-2-13 and stayed there for 2/3 days. After she 

came back from her parents‘ house he again tried to have sex in the 

same manner and threatened her that if she discloses it to anyone else 

he would commit suicide. She stated that he again inserted his finger into 

her vagina in the month of March‘2013. In that month her menstrual 

bleeding continued for one month. When she told her mother-in-law 

about it she did not give much importance. She asked her mother-in-law 

if her husband has some illness then she got the reply that he has 

‗spermatorrhoea‘ (Dhatu Rog). She told her mother about it. Her mother-

in-law asked her not to say anything about it to her father-in-law. Her 

mother gave her some medicine and she gave it to her husband. He did 

not behave properly with her and when she asked him to consult the 

doctor he refused. She also stated that her monthly periods came early 

and she also suffered from loose motion after consuming Biryani. She 

went to the latrine for 30 times in one night but he did not care. So she 

informed her parents and her mother and sister came. Her brother-in-law 

gave her a medicine. But her husband told her that she is suffering due to 

her sins. Her mother took her to the hospital. After she came back he 

started behaving unusually. He hit the doors, sofa and tried to hang 
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himself.  In the month of April he tried to commit suicide with a telephone 

wire. She stated that on 24-5-13 also he tried to commit suicide with a 

plastic rope. She resisted him from doing so and assured him not to 

disclose the same to others. She stated that he strangely behaves at 

night. He used to pant/ huff at night. On 28-5-13 he showed her urea and 

told her that he would consume it. He quarrelled with her at night and 

told her that if she has to tell anything to the family she should wear a 

write dress and wipe out her vermillion. At this her sister-in-law scolded 

him. She called her mother next day and told her that she could no longer 

put up like this and at this he brought a rope while returning from his 

office and threatened to commit suicide. She then informed her brother-

in-law and they pacified her. Her mother discussed the matter with her 

mother-in-law. On 2-6-13 he again quarrelled with her. As she could no 

longer cope with his strange behaviour she left the matrimonial home on 

5-6-13 after informing her father-in-law who gave her the fare to go 

home. She stated that after returning to her parental home she was in 

contact with her mother-in-law. She consulted a doctor who told her that 

she suffered from infection due to the unnatural sexual behaviour.  

6. She further stated that she has been staying in her parents‘ house since 

5-6-13 and no one has come from her matrimonial home to ask about her 

wellbeing. She stated that the 2nd party works in LIC and earns a salary of 

Rs 10,000/- to 15,000/-. She stated that her father –in-law used to work 

in the railways and her brother-in-law works in the railways and another 

brother-in-law works in the court. She stated that her father-in-law used 

to run the house. Her brother-in-laws stay separately and her father-in-

law looks after the widowed sister-in-law. Her father works in the Press. 

She exhibited her medical prescription, discharge certificate and bills as 

Ext.1, 2 & 3.  

7. In cross examination she testified that it was an arranged marriage and it 

was solemnised one year after the finalisation. She stated that she used 

to talk to him over phone before marriage and his behaviour was normal 

till then. She denied that she did not plead the facts regarding the 

incidents dated 3-2-13, 4-2-13 in her petition. She denied that she did not 
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plead that the 2nd party inserted his finger, ball pen etc into her vagina; 

she felt pain etc in her petition. She admitted that her petition does not 

mention the facts that he behaved unnaturally on the next day too, 

threatened her and they quarrelled, she bled for 15 days, after she 

returned from her parents‘ house he behaved in the same manner, he 

threatened to commit suicide, he inserted finger into her vagina again in 

March‘2013, her husband scolded her when she asked him if he had any 

illness, her mother-in-law told her that he suffers from ‗ Dhatu Rog‘, she 

brought medicine for him, she suffered from loose motion and her 

subsequent hospitalisation, his suicide attempts in April and May‘2013, he 

asked her to wear white dress and to wipe out the vermillion, he brought 

a rope while returning from office and threat to commit suicide, their 

quarrel on 2-6-13, her leaving the house on 5-6-13 with the permission of 

her father-in-law etc. She admitted that her pleading also does not 

mention that she asked her mother and she bled again and her mother-

in-law asked her not to talk to him. 

8.  She denied that on 5-6-13 her two friends came and took her on the 

pretext of a wedding and she took away all her clothes with her. She 

denied that her husband and brother-in-law had come to take her back. 

She stated that she did not consult the doctor for his illness and did not 

tell her two sister-in-laws about his unnatural behaviour. She stated that 

Ext. 1,2,3 do not disclose that she took treatment immediately after 

leaving matrimonial home. She admitted to have received a notice in 

2014 from her husband but she did not respond. She does not know his 

work profile and if he is a daily wager. She stated that he regularly went 

to the office. She stated that the divorce case has been withdrawn by the 

2nd party. She denied that she only stayed in the same room with him for 

3 /4 days and she used to lock her bedroom from inside and he was 

forced to sleep on the sofa outside and she used to talk over phone and 

carried it even to the bathroom. She also denied that she quarrelled with 

him if he touched her mobile and did not allow him to cohabit. She stated 

that they did not have any sexual intercourse except fingering. She 

denied that he never inserted finger or ball pen into her vagina. She 
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stated that her bleeding problem was cured in October 2013. She denied 

that she had this bleeding problem or infection from before her marriage 

and she avoided him for that reason. She also denied that she left the 

matrimonial home willingly. She denied that the 2nd party has to look after 

his widowed sister. 

9. PW2 Lakshmi Das, mother of 1st party deposed that after the  marriage 

1st party told her over phone that the 2nd party misbehaved with her. Her 

daughter came home and then returned to her matrimonial home after 2/ 

3 days but the 2nd party again misbehaved with her. In the last part of 

May 2013 her daughter had dysentery and she called them up. They took 

her to the doctor next day but the 2nd party did not care to take her 

news. Thereafter her daughter returned to the matrimonial home but he 

again misbehaved with her and her daughter told her that he has ‗Dhatu 

Rog‘. She told her daughter to take a medicine from her. Hirumoni came 

and carried the medicine for her husband. Her monthly periods became 

irregular and bleeding problem started. Her mother-in-law gave her some 

medicine. Hirumoni came back on 5-6-13. She took her daughter to the 

doctor. On being asked Hirumoni told her that the 2nd party used to insert 

ginger, ball pen etc into her vagina and the doctor told them that she has 

contacted infection. She recovered after the treatment but again the 

infection resurrected. According to PW2 Hirumoni is staying with them 

since 5-6-13 and the 2nd party has not taken any new of her till date. She 

stated that the 2nd party had told them before marriage that he earned Rs 

13000/- 15000/- as salary. She stated that the 2nd party had filed a case 

against Hirumoni in Guwahati. She stated that Hirumoni is now pursuing 

B.A. and Hirumoni has expressed that she cannot live with the 2nd party. 

10. In cross examination she stated that the wedding took place after one 

year of its arrangement. She stated that the 2nd party or his family 

members never ill treated them. She testified that they never discussed 

the matter with his family members. She denied that Pranab‘s sister and 

brother-in-law came for discussions but Hirumoni refused to talk to them. 

She also denied that Pranab had come to meet Hirumoni but she refused 

to meet him. She could not remember when Hirumoni told her about his 
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ill treatment.  She stated that she had discussed about it with her 

husband but her husband did not discuss it with Pranab. She denied that 

Hirumoni left the matrimonial home willingly and she had menstrual 

problem since before. She denied that Pranab never ill treated Hirumoni. 

11. Now let me go through the defence evidence. DW1 Pranab Kr. Das, 2nd 

party deposed that after marriage he and Hirumoni slept together only for 

three days. He stated that Hirumoni used to call someone over phone at 

2 AM at night and whenever he asked her about it she told him that it 

was none of his business. She started sleeping in the bed room after 

locking it from inside and he had to sleep in the TV room. He stated that 

Hirumoni used to remain busy on her pone every night and this led to 

frequent quarrels. He stated that one day she disclosed about her 

bleeding problem. He denied having indulged in unnatural sex with her. 

He stated that her behaviour towards his family was good. He stated that 

they never had sex and she did not tell him that her bleeding problem 

started due to his acts. He stated that Hirumoni left the matrimonial 

home while he was in the office. According to him, she left with two of 

her friends for attending a marriage and never came back. He called her 

several times but she told him that she is not willing to live with him and 

she switched off the phone. His sister, brother-in-law had gone to bring 

her back on 21-7-13 but she refused to come and she did not meet them. 

He stated that he went to bring her back on several dates in 2013, 2014 

but Hirumoni does not speak to him. He stated that he had filed a divorce 

case which he withdrew on 20-5-16. He stated that he works as a daily 

wager in LIC @ Rs 233/- per day. He exhibited his labour cheque and 

payment receipt as Ext. A & B respectively. Ext. C is the letter written by 

him to 1st party, Ext. D is the postal receipt. Ext. E is the certified copy of 

withdrawal order in the divorce case. He stated that Hirumoni did not 

respond to his notice and her mother declined to send her. He stated that 

Hirumoni had told him that she had no consent in the marriage and she 

was forced to marry him. According to him, he is not bound to give her 

maintenance as she left him willingly.  
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12. In cross examination he stated that the written statement is written as 

per his instructions. He also stated that Ext. C was written as per his 

instructions. He stated that he was in Guwahati so he filed the divorce 

case there. But he again stated that he used to commute to Guwahati 

regularly and therefore he filed the case there. He stated that he did not 

stay there permanently. He admitted to have written in his divorce 

petition that he and Hirumoni used to stay in Ujan Bazar, Ghy. He stated 

that his father is a railway pensioner and his two brothers are service 

holders. He stated that Ext. B was issued on 30-1-16 and it was printed 

by him. He denied that he has written Rs 233/- by putting a lower value. 

He denied that he draws daily wages as well as miscellaneous expenses. 

He denied that he can maintain Hirumoni. He stated that he has not paid 

her anything since 5-6-13. He could not say when he and Hirumoni 

stayed in Guwahati. He stated that he has no illness. He denied that he 

inserted finger, ball pen etc as he has some illness and he had threatened 

to commit suicide and she was under immense mental stress and 

therefore she left him. He does not know if she had to take treatment. He 

does not remember when he had gone to meet her. He denied that Hiru 

did not disclose that she had no consent in the marriage. He denied that 

they did not stay in separate rooms and she never remained busy on her 

phone at night. He stated that on 23-6-16 Hirumoni did not come to his 

residence. He admitted that in Ext. C in para 2 it is written that they had 

consummated the marriage. He admitted that Ext. C does not disclose 

that she had gone to attend a wedding. He stated that in Ext. C he did 

not express his desire to file for divorce but for restitution of conjugal 

rights. He stated that Hirumoni takes tuitions but he is not aware of her 

income. He denied that he earns Rs 12000/- 14000/- as salary.  

13. DW2 Monika Das is the sister of second party.  She deposed that after 

the wedding ceremony of Hirumani and Pranab she stayed for few days in 

her parent‘s house and during that time Hirumani did not complain about 

anything.  According to her, the couple visited her at Goalpara and stayed 

for one night and even during that visit Hirumani did not complain.  Later 

on, she heard that Hirumani has left the matrimonial home.  Thereafter, 
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she and her husband went to Hirumani‘s parent‘s residence.  However, 

they could not meet her as she was stated to be not available at her 

home.  Hirumani‘s mother told them that they will discuss the matter and 

let them know about it.  In cross-examination, she could not say when 

Hirumani and Pranab visited them.  She denied that the couple did not 

visit them at Goalpara.  She does not know when Hirumani left her 

matrimonial home for the last time.  She stated that though she had 

called Hirumani but she said nothing to her.  She could not say when she 

called up Hirumoni.  She denied that she did not ring up Hirumani.  She 

stated that they had visited Hirumani‘s parent‘s house on 21/7/13.  She 

could not say what the problem between Hirumani and Pranab was.  She 

also testified that she did not visit her parent‘s house during Hirumani‘s 

stay there.  She denied that Hirumani left the matrimonial home as 

Pranab used to torture her. 

14. DW3 Mira Das is the mother of second party.  She stated that after the  

marriage Hirumani stayed for three months in their house and then left 

home without a word.  According to her, Hirumoni never made any 

allegations against Pranab and she did not face any problem during her 

three months long conjugal life.  She also stated that Hirumani used to do 

all the household chores.  According to her, Pranab, her husband, both 

son-in-laws and daughter had gone to bring Hirumani back but the 

parents of Hirumani told them that they would first discuss the matter 

and then send her back.  She stated that she talked with Hirumani‘s 

mother over phone and Hirumani‘s mother informed her that Hirumani 

was not willing to come back.  She testified that Hirumani‘s behavior was 

good during her stay in the matrimonial home.  She however alleged that 

Hirumani used to remain busy with her phone and even carried her 

mobile to the bathroom and whenever Pranab asked her about it, she 

quarreled.  She stated that Hirumani used to ill-treat Pranab.  According 

to her, Hirumani left with two of her friends on the pretext of attending a 

marriage.  
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15.  In cross-examination, she could not say when her daughter and son-in-

law had visited Hirumani‘s parent‘s residence.  She does not know if 

Hirumani had to undergo any medical treatment.  She did not ask 

Hirumani as to why she is not willing to come back.  She stated that 

Hirumani and Pranab stayed in Guwahati together.  According to her, 

Pranab is not suffering from any illness.  She denied that she had told 

Hirumani about his ‗Dhatu Rog‘.  She testified that Hirumani used to call 

someone while they watched TV together and whenever they asked her 

whom she was calling she replied that she was talking to either her uncle 

or sister or mother.  She stated that Pranab had told her that Hirumani 

used to talk to someone over phone at 3:00 AM.  She testified that she 

was not present when Hirumani left the matrimonial home.  She denied 

that Hirumani never ill-treated Pranab or carried her phone to the 

bathroom.  She is not aware if Pranab could not do physical intercourse 

due to his ‗Dhatu Rog‘ and therefore, he indulged in unnatural sexual 

behavior.  She denied that Hirumani left Pranab for his unnatural sexual 

behavior.  According her, Pranab earns about 4,500-5000/- per month.  

She testified that her husband runs the family.   

16. DW4 Chandra Das is the brother –in- law of the 2nd  party.  He stated 

that on 21-7-13 he had gone to bring Hirumani back but she did not 

return.  Hirumani‘s parents told them that they would settle matter.  They 

did not make any allegations or came forward for any discussion 

thereafter.  He does not know why Hirumani left.  He testified that the 

couple had visited his house after marriage and during that time Hirumani 

did not make any allegations against Pranab. In cross-examination, he 

testified that he does not know what happened between couple.  He also 

stated that Hirumani used to do all the house hold work and her behavior 

was good and Pranab never complained about her.  He denied that he 

never visited Hirumani‘s parent‘s house.  He stated that on 1/6/13 the 

couple attended his daughter puberty ceremony.  He does not know if 

Pranab had actually visited Hirumani‘s residence.  He also does not know 

if Pranab is suffering from  ‗Dhatu Rog‘ due to which Hirumani left to 

matrimonial home.  He has no idea as to Pranab‘s income capacity. 
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17. During argument, the learned Counsel for the petitioner / 1st  party relied 

on a decision of the Hon‘ble Delhi High Court in Krishna Dhawan vs. 

State and another, decided on 11-4-12.  The learned Counsel argued 

that  the 1st  party was subjected to mental torture on account of the 

unnatural sexual behavior of the 2nd  party and his constant threat to 

commit suicide.  Therefore, the Counsel argued that the first party has 

sufficient reasons to refuse to live with the second party.  Per contra, the 

learned Counsel for the second party argued that the petitioner left the 

matrimonial home on her own volition and therefore she is not entitled to 

maintenance.  Reliance was placed on a decision of the Hon‘ble Bombay 

High Court in Sanjay Sudhakar Bhosle vs. Krishna decided on  8-4-08 

and another decision of the Hon‘ble Kolkata High Court in the case of 

Samita Saha vs. Mohan Saha and another  2(11) DMC 218 and the 

decision of the Hon‘ble Supreme court in the case of Poonam vs. 

Mahender Kumar,  criminal appeal No. 2009 CRLMP. No. (S) 18-

8-99 decided on 19-3-09. It was argued that the court cannot grant 

alimony to a woman who deserts her husband. The ld. Defence counsel 

further argued that the 1st party repeatedly refused cohabitation and 

stopped sharing the bed without just cause and it was in fact cruelty to 

her husband/ 2nd party. Reliance was placed on Rita Das Biswas V. 

Trilokesh Das Biswas, AIR 2007 Gauhati 122: 1 (2007) DMC 96 

DB.  

18. After going through the evidence and the rival contentions of the parties 

it is found that the sole ground taken by the first party to leave her 

matrimonial house is that the second party acted unnaturally during 

sexual intercourse.  In her petition she pleaded that soon after the 

marriage the second party started mental and physical torture upon her 

during sexual intercourse and her physical condition deteriorated due to 

his unnatural acts and her life was in danger.  The second party has 

denied the allegations and during cross-examination of PW1 the Defence 

suggested that the description of the unnatural acts given by her during 

trial is beyond pleadings.   
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19. I have considered the pleading of the first party and compared it with her 

evidence-in-chief.  In her evidence-in-chief she has given a vivid account 

of the unnatural sexual behavior of the second party.  She stated that on 

the first night when they has slept in the same room he came near her at 

mid night and touched her and then he inserted his finger and a ball pen 

into her vagina.  The learned Defence Counsel made a point during 

argument that fingering cannot amount of unnatural sex between 

husband and wife.  The second party in his written statement stated that 

sexual intercourse took place between him and first party only once.  

However during trial he stated that no physical intercourse took place 

between them.  The learned Defence Counsel argued that the first party 

did not plead in her petition that the second party inserted his finger into 

her vagina and even if any fingering had taken place on one or two 

occasions it would not amount to unnatural sex. 

20. The Indian Penal Code makes unnatural sex an offence. The relevant 

section is section 377 which reads as follows: 

Unnatural offences.—Whoever voluntarily has carnal intercourse against 

the order of nature with any man, woman or animal, shall be punished 

with imprisonment for life, or with imprisonment of either description for 

a term which may extend to ten years, and shall also be liable to fine. 

Explanation.—Penetration is sufficient to constitute the carnal intercourse 

necessary to the offence described in this section. 

21. The essential ingredients of this offence are as follows: 

 Any person 

 Voluntariness which requires that the perpetrator has the intention 

 Act of  carnal intercourse which requires that the act is committed (actus- 

reus); mere intention is not sufficient. 

 Against the order of nature.  

22. What is ‗against the order of nature‘ is though open to discussions but the 

basic philosophy is that any sexual act which does not lead to coitus and 
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the other partner is unwilling is unnatural. The legal battle surrounding 

this section started with the petition by Naz Foundation before the High 

Court of Delhi. The Delhi High court in Naz Foundation v NCT of Delhi 

, 160 Delhi Law Times 277 read down the section to not to apply to 

consensual private sexual acts but still be applicable to non-consensual 

acts. Thus the effect of the decision was that homosexual acts are not 

illegal. But this judgment was reversed by the Supreme Court in  Suresh 

Kumar Koushal & Ors. v. Naz Foundation (India ) Trust & Ors, 

(2014)1 SCC and upheld the constitutional validity of section 377 and 

recriminalized consensual private sexual acts against the order of nature. 

Thus the law as it stands today section 377 IPC is valid and a wife if 

experiences unnatural sexual behavior of her husband can approach the 

court of law. In the present case the 2nd party every time he tried to get 

intimate with her he inserted either his finger or ball pen into her vagina, 

an act definitely not enjoyed or consented to by the 1st party.  

23.  PW1 stated that on her first night and on the second night he inserted 

his finger and a ball pen into her vagina and on the next night he again 

tried to commit the same acts.  When she protested, he threatened her 

and they quarrelled over it.  She also stated that after her monthly course 

she returned to her matrimonial home and the second party again tried to 

have the sexual intercourse in the manner like he did before.  She also 

alleged that he continued with his behavior and threatened her that if she 

discloses about his sexual behavior to anyone he would commit suicide.  

She stated that again one day in the months of March 2013 he inserted 

his finger in her vagina and her monthly period continued for a longer 

period.  She told about her problem to her mother-in-law who did not 

give much importance.  Her mother-in-law also informed her that the 

second party suffers from ‗Dhatu Rog‘.  She told her mother about it and 

her mother also gave one medicine to her.  When she discussed about it 

with her husband he refused to consult the doctor.  In the month of 

May‘2013, her menstrual cycle started early and she also suffered from 

loose motion but the second party did not care to take her to the doctor.  

Her mother and sister took her to the hospital and after she returned 
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from the hospital the second party started behaving in a strange manner.  

He used to hit the door, sofa and tried to commit suicide by hanging in 

the month of April and May‘2013.  She however stopped him for 

committing suicide and assured him that she would not tell anyone about 

it.  She stated that he started panting / huffing at night and on 28-5-13 

he brought urea and told her that he would commit suicide by consuming 

urea.  He also asked her to wear white dress and to wipe out her 

vermillion if she dares to disclose the matter to anyone.  She informed 

her mother that she could not longer keep her patience; he again brought 

a rope and told her that he would die.  She had made up her mind to 

leave the matrimonial home in that situation but her brother-in-law and 

sister-in-law persuaded her to stay.  Then on 2-6-13 the second party 

quarrelled with her.  On 5-6-13, she left the matrimonial home.  During 

her cross-examination, the first party admitted that the description of 

events given by her is not mentioned in her petition.  The Defence has 

suggested that she has deposed falsely. It is seen that her complaint 

petition does not disclose the dates, the manner in which the second 

party behaved or acted during their physical contact/ intimacy.  The 

Defence argued that if she was so much tortured during her short stay in 

the matrimonial home she could have complained about it to her mother-

in-law or sister-in-law or brother-in-law. 

24.   However, it is seen that the first party has categorically stated that she 

told about the matter and her problem to her mother-in-law who asked 

her not to tell about it to her father-in-law.  Furthermore, she was 

informed that her husband suffers from Spermatorrhoea.  Be it noted that 

the first party has not brought any allegations against any other member 

in her matrimonial home.  Her main grievance is that her husband 

committed unnatural sex and he always insisted upon it which she did not 

like as well as it took toll on her health and he inflicted mental torture 

upon her.  It is fact that her pleading does not contain a vivid description 

of unnatural sexual behaviour of her husband. However, that does not 

affect her positive statements made during trial.  A pleading u/s 125 Cr. 

P.C. need not contain all the minutest details.  The first party 
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encountered the unnatural sexual behaviour of her husband on the first 

night of the conjugal life.  She being a new wedded wife is not expected 

to reveal the most private details of her bed room to others including her 

relatives within a few days or few weeks of their marriage.  The alleged 

unnatural sexual acts happened within the four walls of their bed room 

and unless one of the spouse spills, the beans no one can come to know 

about it 

25. The argument put forth by the Defence is that fingering does not 

constitute unnatural sexual behavior, is not acceptable.  Because, if 

sexual intercourse as interpreted in terms of law as well as in biological 

sciences definitely entails coitus between male and female organ of two 

living beings.  Fingering or inserting ball pen into the vagina was certainly 

abhorred by the first party and she did not consent to it.  Section 377 of 

the IPC is still there in the statute.  Therefore, any such kind of sexual 

encounter wherein one partner is not consenting can sufficiently be 

termed as unnatural.  The 1st party has testified that she was informed of 

his spermatorrhoea. In that case her action in leaving the matrimonial 

home cannot be termed as without any reason. She though could not 

prove with sufficient documentary proof that she suffered from infection 

due to his unnatural sexual behavior but such actions certainly caused a 

fear in her mind. The 2nd party though took the plea that she was 

suffering from bleeding problem since before her marriage could not 

prove it.  

26. In this case, the Defence tried to prove that the first party left the 

matrimonial home willingly and she is a deserter.  The second party in his 

written statement stated that the first party used to sleep in a separate 

room and talk over her mobile phone till late night and when he asked 

her about it she misbehaved with him as well as with his family members.  

The second party in his evidence also stated that he and the first party 

slept in different rooms and she used to call someone at 2:00 AM at 

night.  However, DW3 who is the second party‘s mother has not 

corroborated him. Unlike 2nd party his mother (DW3) stated that the first 



Page 17 of 21 
 

party used to talk to her family members over phone when they all sat 

together to watch TV.  Though, the second party had taken the plea in 

his written statement that the fist party ill-treated him and his family 

members but his mother (DW3), sister (DW2) and the brother-in-law 

(DW4) stated that the behaviour of first party was good during her stay in 

the matrimonial home and she did all the household work.  It seems, they 

do not have any complain regarding her behaviour.  Moreover, DW2, 

DW3 and DW4 do not know why she left.   

27. It is also noticed that the second party had lodged a divorce case against 

the first party before the Principal Judge of Family Court at Guwahati 

before filing of this case by the first party and that case was eventually 

withdrawn by the second party on 20-5-16 with the liberty to file a fresh 

case.  From the evidence of both sides and the record it is seen that both 

the parties are permanent residents of Bongaigaon and the second party 

works in LIC, Bongaigaon. Though, he stated that he resided with the 

first party in Guwahati, prior to filing of the divorce case, it has come out 

from his own mouth during the cross-examination that he was not 

permanently residing in Guwahati, and rather he was commuting to 

Guwahati for his official work.  Therefore, I see no reason why he chose 

to file divorce case in Guwahati except to harass the first party.  

28.  Furthermore, the Defence argued that the first party used to lock her 

mobile with a password which is suspicious.  In my opinion the locking of 

key pad of a mobile with a password by no means can be termed as 

unusual or suspicious behaviour on the part of the first party.   

29. The first party has stated that since she left the matrimonial home the 

second party has not taken any news of her or provided maintenance . 

The second party on the other hand has stated that he requested her 

several times but she told him that she was not willing to live with him.  

DW1 stated that he and his sister and brother-in-law went to fetch first 

party back but she refused.  From the evidence of DW1, it appears that 

he does not remember when he went to meet her.  The Defence 

suggested that the first party left matrimonial home on 5-6-13 to attend 
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the wedding of her friend but she did not return.  The  Defence argued 

that the first party did not respond to the notice dated 18-3-14 and 

therefore he was compel to file the next for divorce.  The first party has 

admitted that she did not respond to that notice (Ext. C).  On perusal of 

Ext. C, I find that in that notice the second party had asked the first party 

to resume conjugal life or else he would file the case for restitution of 

conjugal life.  The evidence reveals that the second party instead of filing 

a case for restitution of conjugal life, he filed a case for divorce in 

Guwahati.  The intention of the second party was thus took create 

pressure upon the first party and to harass her.   

30. Now coming to financial capacity of the second party it is seen that he 

works in the LIC.  The first party claimed that he earns Rs. 10,000/- -

15,000/- per month.  The second party has produced a payment receipt 

of the LIC and a payment report in proof of his plea that he is a daily 

wager in the LIC.  On careful, the perusal of Ext. A, I find that it is a 

labour cheque showing payment of Rs. 5126/- as miscellaneous expenses 

being the amount and labour charge for daily wager for the month of 

January.  Ext. B shows that he worked for 22 days in the month of 

January and receive Rs. 5126/- at the rate of Rs. 233/- per day.  DW1 has 

admitted that he typed Ext. B himself.  On going through both Ext. A and 

Ext. B, this court is not convinced that this two documents show his exact 

income capacity.  DW1 took the plea that he has to run the house and 

maintain his widowed sister. However, the first party and the mother of 

second party have testified that the father of second party is a pensioner 

and he maintains the house including his widow daughter.  Both the 

brothers of the second party have permanent jobs and they stay 

separately.  Therefore, the second party has no other burden.  He stated 

that he is willing to resume conjugal life but unable to maintain her 

separately due to his low income.  I find his plea quite absurd.  He has 

the bounden duty to maintain 1st party who is his legally wedded wife. 

Moreover the 1st party is dependent on her father. Her father is in a blue 

caller job and she is now pursuing graduation. Therefore, she is in dire 

need of monthly maintenance.  
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31. After going through all the above, the court has come to the conclusion 

that the 2nd party seems to be an able bodied person having sufficient 

source of income.   

32. The hon‘ble Supreme Court in the famous case of  Chaturbhuj  V. Sita 

Bai, (2008) 2 SCC 316 held as below: 

 

― The object of the maintenance proceedings is not to punish a 

person for his past neglect, but to prevent vagrancy by 

compelling those who can provide support to those who are 

unable to support themselves and who have a moral claim to 

support. The phrase "unable to maintain herself" in the instant 

case would mean that means available to the deserted wife 

while she was living with her husband and would not take 

within itself the efforts made by the wife after desertion to 

survive somehow. Section 125 Cr.P.C. is a measure of social 

justice and is specially enacted to protect women and children 

and as noted by this Court in Captain Ramesh Chander 

Kaushal v. Mrs. Veena Kaushal and Ors. (AIR 1978 SC 

1807) falls within constitutional sweep of Article 15(3) 

reinforced by Article 39 of the Constitution of India, 1950 (in 

short the 'Constitution'). It is meant to achieve a social 

purpose. The object is to prevent vagrancy and destitution. It 

provides a speedy remedy for the supply of food, clothing and 

shelter to the deserted wife. It gives effect to fundamental 

rights and natural duties of a man to maintain his wife, 

children and parents when they are unable to maintain 

themselves. The aforesaid position was highlighted in 

Savitaben Somabhai Bhatiya v. State of Gujarat and 

Ors. (2005 (2) Supreme 503).‖ 

33. In Bhagwan v. Kamla Devi (AIR 1975 SC 83) it was observed that 

the wife should be in a position to maintain standard of living which is 

neither luxurious nor penurious but what is consistent with status of a 
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family. The expression "unable to maintain herself" does not mean that 

the wife must be absolutely destitute before she can apply for 

maintenance under Section 125 Cr.P.C. 

34. Thus in view of the above discussions, I hold that the 1st party has proved 

her case. She has a sound reason not to stay with him and he has 

neglected his wife despite having sufficient means. As such 1st party is 

entitled to maintenance. Considering the present inflation in the economy 

and price rise, I deem it fit to allow the prayer for maintenance of the 1st 

party and pass the following order. 

                                                     

ORDER 

35. Judgment is delivered in the open court. The 2nd party is directed to pay 

Rs. 4000/- per month to the 1st party w.e.f the date of passing of this 

order. The case is disposed of on contest. Let a free copy of the judgment 

be supplied to the 1st party. Given under my hand and seal of the court 

on 30-9-16.  

 

 

                                                  Delivered by 

 

S. Handique 

SDJM(S), Bongaigaon 

 

APPENDIX 

1ST PARTY EVIDENCE 

PW..HIRUMONI DAS 

PW2..LAKSHMI DAS 
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EXT.1..MEDICAL PRESCRIPTION 

EXT.2..DISCHARGE CERTIFICATE 

EXT.3..MEDICAL BILL  

2ND PARTY EVIDENCE 

DW1..PRANAB DAS 

DW2..MONIKA DAS 

DW3..MIRA DAS 

DW4..CHANDRA DAS 

EXT.A..LABOUR PAYMENT CHEQUE 

EXT.B..PAYMENT ORDER 

EXT.C..LETTER 

EXT.E..POSTAL RECEIPT 

 

 

 

 


