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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (S), BONGAIGAON 

PRESENT:  S. HANDIQUE, AJS 

 

 

Misc. Case No. 82/14 

(u/s 125 Cr. P.C. ) 

 

Dilera Begum 

 

Vs. 

 

Saheb Ali 

 

For 1st Party: Mr. S. Sarkar 

For 2nd Party: Mr. P. Baidya 

Evidence recorded on: 30-9-15, 31-12-15 

Arguments heard on: 9-1-16 

Judgment delivered on: 21-1-16 

 

 

JUDGMENT 

 

1. The present case u/s 125 Cr. P.C has been filed by Dilera Begum against 

her husband Md. Saheb Ali claiming maintenance from him. The 1st party 

has stated that her marriage was solemnised with the 2nd party about 7 

years back and they led their conjugal life in the family of the 2nd party. 

They have a child aged 2 years out of their wedlock. According to her, the 

2nd party demanded a bike and Rs 20,000/- from her after marriage and 

physically tortured her and drove her out in 2012 and she gave birth to 

her child in her parents’ house. However, after 15 days of the birth of the 

child the 2nd party married another girl named Marjina.  She came back to 

her matrimonial home when her child was six months old but the 2nd 

party reiterated his demands and assaulted her. She was driven out and 

later on a village meeting was held which failed. Later on the 2nd party 
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came to her parents’ house and abused her demanding dowry. She stated 

that the 2nd party has neither visited her nor paid any maintenance to her 

since then. According to her, the 2nd party earns about Rs 15,000/- per 

month from his business. On the other hand she has no means to support 

herself. Hence, she claimed maintenance @ Rs 5,000/- per month for 

herself and her child from the 2nd party.  

2. In response to the case lodged by the 1st party, the 2nd party appeared 

and contested the case by filing his written statement. He admitted that 

the 1st party is married to him, but he denied to have tortured her. He on 

the other hand stated that the 1st party used to visit her parents’ house 

frequently. He contended that the 1st party left the matrimonial home 

without informing in his absence about seven months back and refused to 

come back as he is poor. He and his parents and Alek Ali and Hamed Ali 

went to her parents’ house to bring her back, but she flatly refused to 

come back and said that she will not resume her conjugal life. According 

to him, the 1st party is not entitled to maintenance as she left him 

willingly and he is not in a position to maintain her separately.  

3. In view of the pleadings of the parties, I deem it fit to frame the following 

points for determination in this case: 

 

POINTS FOR DETERMINATION 

 

I. Whether the 1st party has sufficient reasons for not staying in her 

matrimonial home and whether the 2nd party has neglected her and 

his child in spite of having sufficient means? 

II. Whether the 2nd party is liable to pay maintenance to the 1st party and 

his son @ Rs 5,000/- per month as prayed for? 

 

4. During trial both the parties led evidence of two witnesses each. Heard 

arguments from both the sides. Perused the materials on record. Let me 

take up the points for discussion. 

 

DECISIONS AND REASONS THEREOF 
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DECISION ON POINT NO. I & II: 

 

5. Both the points are taken up together for convenience of discussion. As 

asserted by the 1st party, she was tortured in her matrimonial home for 

not fulfilling their dowry demands. Now let me see what she has deposed 

during trial.  

6. PW1 Dilera Begum  is the 1st party.  She deposed that she got married 

to the 2nd party about seven years back and led her conjugal life for five 

years. They have a 2 ½ years old son. According to her, the 2nd party 

used to torture her since after marriage as he had an affair with a 

neighbourhood girl named Marjina.  She further alleged that she was 

tortured as she did not agree to his relationship with Marjina. She alleged 

that the 2nd party then demanded Rs 20,000/- and a bike from her and 

drove her out for non-fulfilment of dowry in May’ 2012. She stated that 

she gave birth to her child in her parents’ house and after about 15 days 

of the birth of the child the 2nd party married Marjina. After the birth of 

the child the 2nd party came and again reiterated his demands. A village 

meeting was held and she was sent back to the matrimonial home. But 

he again made the demand and drove her out after assaulting her. Since 

then he has not cared to take their news or provide maintenance to her 

and the child.  She stated that the 2nd party deals in clothes and earns 

about Rs 15,000/- per month. During cross examination she stated that 

the 2nd party demanded the bike and money and she had informed the 

matter to the neighbours.  She denied that she left the matrimonial home 

willingly and without informing the 2nd party. She also denied that the 2nd 

party had sent people to bring her back but she refused. She stated that 

the 2nd party is running cloth business. She denied that she refused to live 

with the 2nd party as he is poor. She also denied that the 2nd party is a 

daily wager.  

7. PW2 Kalu Qazi  deposed that he heard from Dilera’s mother that the 1st 

party was assaulted and driven out. So they held a village bichar and the 

2nd  party took her back. The child was born in her parents’ house. After 

the birth of the child they helped the couple to reunite. But later on he 

heard that the 2nd party has remarried. He stated that the 2nd party has 
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not come to take her back since then and has not paid any maintenance. 

In cross examination he testified that he heard about the alleged torture 

and the bichar was held about three years ago. He stated that the 2nd 

party is a hawker of clothes.  

8. Let me peruse the defence evidence now. DW1 Saheb Ali is the 2nd 

party. He deposed that the 1st party left the matrimonial home after five 

years of marriage and he brought her back but she again left him about 

6/7 months ago. He stated that he along with his parents and Hamed and 

Alek went to his in-laws place to bring her back but she refused to return 

as he is poor. He stated that he had gone to bring the papers for NRC 

update but she did not give him her documents. He denied to have made 

any demands or to have physically assaulted her. During cross 

examination he admitted that he has married another woman named 

Majiran after the birth of his son and he has a daughter from her.  He 

also denied that he deals in clothes and his monthly income is Rs 

15,000/-. He stated that the 1st party has filed a case u/s 498 (A) IPC 

against him. He denied that he did not go to bring her back or that she 

left him owing to his tortures.  

9. DW 2 Bahar Ali  is the father of the 2nd party. He deposed that the 1st 

party left her matrimonial home without informing anyone. He stated that 

he and his wife had gone to bring back 1st party twice or thrice but she 

refused to come as they are poor. He denied that his son had demanded 

a bike and money and assaulted the 1st party. He stated that his son is a 

daily wager. In cross examination he denied his knowledge if his son had 

demanded bike and money and drove the 1st party out.  

10. After perusal of the evidence of PW1, I find that the element of torture is 

certainly made out. She has reiterated her plea that the 2nd party used to 

physically assault her demanding a bike and money and this fact could 

not be belied during her cross examination. She has testified that she was 

assaulted by the 2nd party and she left the matrimonial house during her 

pregnancy. Her son was born in her parents’ house and just after the 

birth of the child the 2nd party remarried. There was a village meeting and 

the 1st party was sent back to her matrimonial home after the birth of the 

child but she was again driven out. PW2 also testified to that effect. The 
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defence merely suggested that the 2nd party did not assault her and PW1, 

PW2 categorically denied the suggestion. DW1 admitted his second 

marriage and filing of a case u/s 498 (A) IPC by the 1st party.  Though he 

took the plea that he and his parents and two other persons had gone to 

bring her back, but he did not adduce evidence of those witnesses.   

11.   The defence has argued that she left the matrimonial home willingly. 

PW1 has denied that she left her matrimonial home willingly. The defence 

tried to prove that the 1st party used to frequently visit her parents.  It is 

seen from the evidence of PW1, PW2 that they have unanimously 

testified as to the physical torture which was meted out to PW1 by the 2nd 

party/ DW1 and their evidence inspires confidence. PW1 is the 

complainant/ victim. PW2 is an independent witness. Apparently, the 

relation between the parties is sour and they are not leading conjugal life 

at present. The 2nd party remarried after the birth of the child. The fact of 

second marriage of the 2nd party may be a valid ground for the 1st party 

to live separately. On over all analysis, I find that the evidence of PWs do 

substantiate the fact that she has sound reasons for not staying in her 

matrimonial house. PWs have testified that the second party is not 

maintaining her at present.  In fact, he has indirectly admitted that he is 

not paying her anything. So negligence on his part is proved.  

12.  The 1st party has claimed that the 2nd party deals in clothes and earns 

about Rs 15,000/- per month. PW1 and PW2 stated that the 2nd party is a 

hawker of clothes. The 2nd party has denied it and contended that he is a 

labourer and a poor man. The 2nd party has not placed on record his 

actual income, he merely denied the suggestion that his earning capacity 

is as claimed by the 1st party. Even if it is presumed that he is a wage 

labourer; but he is maintaining his second wife and a daughter. It is not 

the plea of the 2nd party that he is physically unfit or that he is sitting idle. 

He is ready to resume conjugal life with the 1st party, which means he is 

capable of maintaining her and his minor son. If we calculate his daily 

income at a nominal rate also his monthly income would be sufficient 

enough to maintain two wives and children, as because he contracted 

second marriage during subsistence of his first marriage. Indirectly it 

would mean that he was confident of his income capacity when he 
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contracted second marriage. No doubt he is maintaining his parents and 

the second wife but had the 1st party and his child been staying with him, 

then certainly he would have incurred a certain portion of his income on 

them too. So he cannot shirk off his responsibility by saying that his 

income is less and he cannot afford to maintain the 1st party. He has a 

bounden duty to maintain his legally wedded wife as well as his minor son 

who have no independent source of income and are now dependant on 

the poor parents of the 1st party. After going through all the above, the 

court has come to the conclusion that the 2nd party seems to be an able 

bodied person having sufficient source of income.   

13. The hon’ble Supreme Court in the famous case of  Chaturbhuj  V. Sita 

Bai, (2008) 2 SCC 316 held as below: 

 

“ The object of the maintenance proceedings is not to punish a 

person for his past neglect, but to prevent vagrancy by 

compelling those who can provide support to those who are 

unable to support themselves and who have a moral claim to 

support. The phrase "unable to maintain herself" in the instant 

case would mean that means available to the deserted wife 

while she was living with her husband and would not take 

within itself the efforts made by the wife after desertion to 

survive somehow. Section 125 Cr.P.C. is a measure of social 

justice and is specially enacted to protect women and children 

and as noted by this Court in Captain Ramesh Chander 

Kaushal v. Mrs. Veena Kaushal and Ors. (AIR 1978 SC 

1807) falls within constitutional sweep of Article 15(3) 

reinforced by Article 39 of the Constitution of India, 1950 (in 

short the 'Constitution'). It is meant to achieve a social 

purpose. The object is to prevent vagrancy and destitution. It 

provides a speedy remedy for the supply of food, clothing and 

shelter to the deserted wife. It gives effect to fundamental 

rights and natural duties of a man to maintain his wife, 

children and parents when they are unable to maintain 

themselves. The aforesaid position was highlighted in 
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Savitaben Somabhai Bhatiya v. State of Gujarat and 

Ors. (2005 (2) Supreme 503).” 

 

14. In Bhagwan v. Kamla Devi (AIR 1975 SC 83) it was observed that 

the wife should be in a position to maintain standard of living which is 

neither luxurious nor penurious but what is consistent with status of a 

family. The expression "unable to maintain herself" does not mean that 

the wife must be absolutely destitute before she can apply for 

maintenance under Section 125 Cr.P.C. 

15. Thus in view of the above discussions, I hold that the 1st party has proved 

her case. The 2nd party has neglected his wife and his minor son despite 

having sufficient means. As such 1st party is entitled to maintenance. 

Considering the present inflation in the economy and price rise, I deem it 

fit to allow the prayer for maintenance of the 1st party and pass the 

following order. 

                                                     

ORDER 

 

16. Judgment is delivered in the open court. The 2nd party is directed to pay 

Rs. 2000/- per month to the 1st party and Rs 500/- to his minor son w.e.f 

the date of passing of this order. The case is disposed of on contest. Let a 

free copy of the judgment be supplied to the 1st party. Given under my 

hand and seal of the court on 21-1-16.  

 

 

 

 

 

                                                  Delivered by 

 

S. Handique 

SDJM(S), Bongaigaon 
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APPENDIX 

1ST PARTY EVIDENCE 

PW1..DILERA BEGUM 

PW2..KALU QAZI 

DOCUMENTS..NONE 

 

2ND PARTY EVIDENCE 

DW1.. SAHEB ALI 

DW2..BAHAR ALI 

DOCUMENTS..NONE 

 

 

 


