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F I N A L   O R D E R

1. The case of the aggrieved person in brief is that the aggrieved

HimaniAdhikary married the respondent No. 1, DipakAdhikary on

20-09-07.  But after few month of marriage the respondent No. 2

started  demanding  dowry  and  also  harassed  her  along  with

respondent No. 1.  The responded No. 1 demanded Rs. 50,000/-

from the aggrieved person.  After a male child was born to the

aggrieved person on 14-08-08, the respondents started torturing

the aggrieved person. The respondent No. 1 also broke all the

furniture  and utensils  and sold  the gold  ornaments  when the

aggrieved failed to accede to his demands.  On 22-08-2013, the

respondent  No.1  assaulted  the  aggrieved  when  she  failed  to
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bring Rs. 50,000/- for which the aggrieved had to take shelter in

another  house.   The  aggrieved  also  lodged  an  ejahar  in  this

connection.  Since then the aaggrieved is living in her parents’

house.  The respondent No. 1 was also directed to pay Rs. 2500/-

to the aggrieved person U/S 125 Cr.P.C. as maintenance to the

aggrieved and her  minor  child.   The respondent  No.  1 was a

businessman  having  landed  properties  and  earning  around

35,000/- per month.  Thus the aggrieved has filed this petition

praying for reliefs U/S 18, 19, 20, 22 etc.
2. The respondents filed written objection denying the claims of the

aggrieved.   The respondents have stated that the respondent

No. 1 was only a day labourer earning Rs. 3,000/- per month.

With  that  income the  respondent  No.  1  has  to  look  after  his

mother  and  grandmother.   The  respondent  No.  1  has  no

immovable properties.  The aggrieved person voluntarily went to

her  parental  house  on  28-02-13  without  the  consent  of  the

respondents  and  never  returned.  Thus  the  respondents  have

prayed for dismissal of the petition. 
3. The aggrieved filed evidence of 2 PWs. The respondents did not

examine any witnesses.
4. Following points for determination are framed:

POINTS FOR DETERMINATION

(a) Whether the petition is maintainable?
(b) Whether  the  respondents  committed  acts  of

domestic violence against the aggrieved?
(c) Whether  the  aggrieved  is  entitled  for  the

relief/reliefs claimed?

5. This  Court  has  heard  the  arguments  of  both  sides  and  has

perused the record.

6. DECISIONS, DISCUSSIONS AND REASONS THEREFOR
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7. Point No (a)

The  learned  counsel  for  the  respondents  has

submitted that the petition is not maintainable as the petition has not

been filed in appropriate form i.e. FORM II as prescribed u/s 12 of the

PWDV  Act.  He  has  based  his  submission  on  the  judgment  of  the

Hon’ble Gauhati High Court in Durga Shamkar Singh & Ors v Smti Anju

Singh 2015 (2) GLJ 477 where it was held that an application u/s 12

PWDV Act must be made by the aggrieved person in proper form i/e

Form  II.  It  was  also  held  that  the  Court  cannot  proceed  if  the

application without an application made in the appropriate form as laid

down in Rule 6 of the PWDV Rules. 

At this juncture it would be pertinent to mention the

judgment  of  the  Hon’ble  Gauhati  High  Court  in  Abhiram  Gogoi  vs

Rashmi Rekha Gogoi (2011) 3 GLT 288 held that “From a bare reading

of Form II, it becomes transparent that Rule 6 does not insist on making

of  an  application  by  an  aggrieved  person  in  any  inflexible  form

inasmuch as the expression used is ‘shall be in Form II or as nearly as

possible  thereto’.  The  expression  ‘as  nearly  as  possible  thereto’

visualizes  a  situation,  where  an  application  shall  be,  to  the  extent

possible, in terms of Form II. For instance, Part-I of the Form shows that

an application, under Section 12, has to be filed along with a copy of

the domestic incident report by the aggrieved person to the Protection

Officer or any other person on behalf of the aggrieved person. Part-I

also shows that the application has to be accompanied by a copy of the

domestic violence report. If, however, the domestic violence report is

not  submitted along with the application made under Section 12,  it

cannot be said that the application is not in Form II.  Form II merely

prescribes the format of making an application and it visualizes several

options. There is no provision in the said Act or the said Rules to show

that unless an application, made by an aggrieved person seeking a

maintenance order, is accompanied by a copy of the domestic incident

report, the application is not maintainable. In fact, Sub-rule (2) of Rule
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6 makes it clear that an aggrieved person may seek assistance of a

Protection Officer in preparing her application under Sub-rule (1) and

forwarding the same to the concerned Magistrate. Consequently, it is

possible, in  a given case,  for an aggrieved person,  not to seek any

assistance  from  the  Protection  Officer  for  preparing  an  application

under  Sub-rule  (1)  and  in  forwarding  the  same  to  the  concerned

Magistrate. This apart, Section 8 makes it clear, as already indicated

above,  that  it  is  the  duty  of  the  Protection  Officer  to  assist  the

aggrieved  person  in  making  a  complaint  under  the  said  Act  if  the

aggrieved  person  so  desires.  Thus,  a  Protection  Officer  helps  an

aggrieved person in making complaint under the said Act provided that

the  aggrieved  person  so  desires.  It  is,  of  course,  the  duty  of  the

Protection Officer to inform an aggrieved person of the rights, which

she has under the said Act. In short, the scheme of the said Act brings

into fore a Protection Officer, if the aggrieved person so desires or a

complaint is received by a Protection Officer from any other person on

behalf of the aggrieved person. If an aggrieved person does not seek or

does  not  desire  to  have  assistance  of  a  Protection  Officer,  the

Protection Officer cannot insist upon the aggrieved person to obtain his

assistance.”

This Court is of the view that since the PWDV Act

has been enacted keeping in mind the welfare of the deprived section

of  the  society,  hence  technicalities  in  its  application  ought  to  be

avoided keeping in mind the objectives of this legislation. Hence in the

light of the judgment of the Hon’ble Gauhati  High Court in Abhiram

Gogoi vs Rashmi Rekha Gogoi, it can be said that the petition filed by

the aggrieved u/s 12 PWDV Act does not suffer from any infirmities and

is maintainable. 

With regard to the limitation, it can be said that till

the marriage is  dissolved,  the domestic violence can be deemed to

continue for which the present petition cannot be said to be barred by

limitation.
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8. Point No (b)

PW-1,  Himani  Adhikary  deposed  that  she  had

married the respondent No. 1, Dipak Adhikary on 20-09-07.  But after

few month of marriage the respondent No. 2 started demanding dowry

and also harassed her along with respondent No. 1. The respondent No.

1 demanded Rs. 50,000/- from the PW-1.  After a male child was born

to the PW-1 on 14-08-08, the respondents started torturing the PW-1.

The respondent No. 1 also broke all the furniture and utensils and sold

the gold ornaments when the PW-1 failed to accede to his demands.

On 22-08-2013,  the  respondent  No.1  assaulted  the  PW-1 when she

failed to bring Rs. 50,000/- for which the PW-1 had to take shelter in

another house. The PW-1 stated that the respondent No 1 on that day

assaulted her brutally and also kicked her on her abdomen. Somehow

the PW-1 along with her son saved her life  and took shelter  in her

paternal  home.  The  PW-1 also  lodged an  ejahar  in  this  connection.

Since then the PW-1 was living in her parents’ house. 

PW-2,  Ranjana Ray,  the mother  of  PW-1 deposed

that just after 4 months of m, the respondent No 1 started torturing the

aggrieved demanding dowry of Rs 50,000/-. After the birth of the child,

the  respondents  started  to  neglect  the  aggrieved  person.  The

respondent No 1 even broke the things given to the aggrieved during

marriage. On 22-08-2013 at around 11 AM the PW-2 got a call from an

unknown  person  in  Boitamari  to  go  there  and  save  her  daughter.

Accordingly, the PW-2 went there and found the aggrieved person on

an injured state. The aggrieved was taken to Boitamari BPHC and then

to Swagat Hospital. Since then the aggrieved has been living in the

house of the PW-2 along with her minor son. 

Thus from the above it prima facie appears that the

aggrieved person was subjected to acts of violence by the respondents

in  the  name  of  dowry  demands.  The  aggrieved  person  was  finally

assaulted  on  22-08-2013  for  which  she  had  to  take  shelter  in  her

house.
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Let us now examined the cross examination of the

PWs to find out if the evidence is suffering from any infirmities. 

The PW-1 admitted in her cross examination that on

22-08-2013 her mother with the help of police had brought her along

with her son from the house of the respondents.

PW-2 in  her  cross  examination  deposed that  she

would  not  let  her  daughter  live  with  the  respondent  No  1  as  the

respondent No 1 tortured her daughter. PW-2 also stated that on 23-08-

2013 she had brought the aggrieved along with her minor child from

the house of the respondents.

Thus on perusal  of  the entire  evidence it  is  seen

that the aggrieved has been able to prove that the respondents have

committed acts of domestic violence for which she had to leave her

matrimonial home along with her child. The respondents have not been

able to discredit the evidence during cross examination. 

It  may  be  mentioned  that  both  the  PWs in  their

cross examination have stated that it was PW-2 who had brought the

aggrieved and her child from the house of the respondents by taking

help of police although the initial story was that the aggrieved person

had taken shelter in some person’s house in Boitamari from where the

PW-2  had  collected  her.  Though  this  might  sound  a  little  bit  of

contradiction but the slight discrepancy does not harm the integrity of

the aggrieved person’s story. Rather the evidences with regard to the

acts  of  domestic  violence  have  triumphantly  cruised  through  the

challenges thrown during cross examination.

In  a  case  under  the  Protection  of  Women  from

Domestic  Violence  Act,  the  burden  of  proof  is  not  as  high  as  in  a

criminal trial. The proceedings are quasi civil in nature. The aggrieved

side has to make out a prima facie case of domestic violence against

the respondents.
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Thus from the above discussion, this Court is of the

opinion that the respondents have indeed committed acts of domestic

violence against the aggrieved person.

9. POINT (b)

The  aggrieved  person  has  sought  reliefs  under

Sections 18, 19, 21 and 22 of the Act.

Relief under Section 18 of the Act: 

The aggrieved person has sought relief under Section 18

of  the Act.  Accordingly,  the respondents are hereby prohibited from

committing any further acts of domestic violence upon the aggrieved. 

Relief under Section 19 of the Act: 

The  aggrieved  has  also  prayed  for  alternate

accommodation.  Accordingly  the  respondent  No  1  is  directed  to

arrange an alternate accommodation for the aggrieved and her minor

child which ought to be of the same level as enjoyed by her in the

shared household or to deposit an amount of Rs 3000/- per month as

rent. 

Relief under Section 20:

The aggrieved has claimed monthly monetary relief

of  Rs  15,000/-  for  her  and  her  son.  The aggrieved in  her  evidence

deposed that she had been getting Rs 2500/- from the respondent No 1
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as  maintenance  as  per  order  in  Misc  Case  No  45/14.  Since  the

aggrieved is already getting monthly maintenance hence her prayer for

monetary relief is not considered. But the respondent No 1 shall pay an

amount of Rs 2000/- as monetary relief for his minor son.

Relief under section 22 of the Act: 

The  aggrieved  has  prayed  for  Rs.5,00,000/-  (Five  Lakh

Rupees) as compensation for the domestic violence sustained by her.

However, the aggrieved person has not brought on record any such

fact which shows that she was subjected to domestic violence to such

extent that she be granted compensation for Rs 5,00,000/- (Five Lakh

Rupees  only).  However,  considering  the  standard  of  living  and also

considering the fact that she has been made to prosecute this case and

has  not  been  financially  supported  by  her  husband  and  that  the

aggrieved had to endure physical and mental trauma for which she had

to spend a considerable amount in medical treatment, therefore she is

granted compensation of Rs10,000/- (Ten Thousand Rupees) to be paid

by respondent  no.  1.  The  same shall  be  paid  in  instalments  of  Rs.

2,000/-  (Two Thousand Rupees Only) per month, if  agreeable by the

aggrieved. 
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10. ORDER

In view of the above discussion and findings, it is hereby ordered

that:

(a) Respondents are hereby prohibited from committing any further acts of

domestic violence upon the aggrieved.
(b) Respondent No 1 is directed to arrange an alternate accommodation

for the aggrieved and her minor child which ought to be of the same

level  as  enjoyed  by  her  in  the  shared  household  or  to  deposit  an

amount of Rs 3000/- per month as rent.
(c)  Respondent No 1 is directed to pay monetary relief of Rs 2,000/- to his

minor child per month from the date of this order.
(d) Respondent no. 1 is further directed to make a payment of Rs.10,000/-

(Ten Thousand Rupees Only) as compensation to the aggrieved. The

same shall be paid in instalments of Rs. 2000/- (Two Thousand Rupees)

per month, if agreeable by the aggrieved.

A copy of this judgment is to be furnished to the

parties to this case and to the Officer In-Charge of the Police Station

within the local limits of whose jurisdiction the parties reside and work,

for information and necessary action. Also, send a copy of this order to

the Protection Officer for her information and necessary action. 

The  judgment  is  pronounced  in  open  Court  and

given under the hand and seal  of  this  Court  on this  the 31stday of

March, 2018.

Judicial Magistrate First Class, Bongaigaon
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APPENDIX

Aggrieved’s Witness:

PW-1: Himani Adhikary

PW-2: Ranjana Ray

Respondent’s Witnesses:

None

Aggrieved’s Exhibits:

Exhibit  1  to  Exhibit  3:  Medical

prescriptions

Exhibit 4: Admission receipt

Exhibit 5: Monthly fee receipt

Defence Exhibits: 

None

  Judicial  Magistrate  First  Class,

Bongaigaon
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