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IN THE COURT OF THE JUDICIAL MAGISTRATE
FIRST CLASS, BONGAIGAON

CR Case No: 65 of 2016

U/s 12 of PWDVA

Romoni Khatun
………Aggrieved

Vs
i) Mostafizur Rahman 
ii) Abdul Mojid
iii) Mofida Bibi

......Respondents

Present: Sri Surajit Das

Evidence recorded on: 14-11-2017,
04-07-2018,

Arguments heard on: 26-09-
18

Judgment delivered on: 29-09-18

For the Aggrieved:  G Chhetri

For the Respondents: J Ray

F I N A L   O R D E R

1. The case of the aggrieved person, Romoni Khatun in brief is that

she had married respondent No 1 Mostafizur Rahman on 09-12-

2011. Abdul  Mojid,  the respondent  No 2 and Mofida Bibi,  the

respondent No 3 are the father in law and the mother in law of

the aggrieved person respectively. One child, Rekib Ali was also

born  to  the  couple.  But  since  1  week  of  her  marriage,  the

respondent  No  1  on  the  instigation  of  his  parents  used  to

physically and verbally abuse the aggrieved person demanding

dowry. Finding no way out, the aggrieved even paid Rs 60,000/-

to the respondents. On 29-04-2014, the respondents drove the
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aggrieved out of their house. on 25-11-2015, the respondents

came to the parental house of the aggrieved person and said

that if the aggrieved could not pay Rs 2 lakhs then she will have

to file for divorce. When the aggrieved refused, the respondents

even assaulted  her.  The  aggrieved tried  to  solve  the  dispute

amicably but when the respondents did not pay any heed, the

aggrieved filed this case.
2. The respondents appeared and filed WS denying the claims of

the aggrieved person. The respondents said that the aggrieved

person  went  to  her  parental  house  with  her  son  on October,

2014  and  never  returned.  The  respondent  No  1  along  with

Monowar  Hussain  and  Nurul  Islam went  to  the  house  of  the

aggrieved  person  to  bring  her  back  but  she  refused.  The

respondent No also sent a legal notice to the aggrieved but she

did not pay any heed. The respondent No 1 therefore filed a suit

for restitution of conjugal rights before the Court of the Munsiff,

Goalpara. Thus the respondents have prayed for dismissal of the

complaint petition.
3. The aggrieved person examined 2 PWs. the respondents did not

examine any witnesses.
4. Following  points  for  determination  are  framed  and  discussed

accordingly: 
(a) Whether the case is maintainable?
(b) Whether the respondents committed acts of domestic violence

against the aggrieved?
(c) Whether the aggrieved is entitled for the relief/reliefs claimed?

5. This  Court  has  heard  the  arguments  of  both  sides  and  has

perused the record.

6. DECISIONS, DISCUSSIONS AND REASONS THEREFOR

7. Point No (a)

It  has  been  argued  that  the  case  is  not

maintainable owing to domestic incident report not being called

for. 
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The Hon’ble Gauhati High Court in Abhiram

Gogoi  vs  Rashmi  Rekha Gogoi  (2011)  3  GLT  288 held  that  a

magistrate can pass orders u/s 12 PWDV Act without a domestic

incident  report.  Hence  there  is  no  question  of  non-

maintainability of the present case. 

8. Point No (b)

The  fundamental  aspect  of  this  entire

litigation  stands  on  one  premise:  the  allegation  of  acts  of

domestic  violence  being  committed  by  respondents  upon the

aggrieved person. 

Before  proceeding  further  it  needs  to  be

found out  what  the  PWDVA,  2005  (in  short  the  Act)  says  on

domestic violence.

Section 2(g) of the Act states that the term

“domestic violence” shall have the same meaning as that under

section 3 of the Act.

Section  3  of  the  Act  states  that  “For  the

purposes of this Act, any act, omission or commission or conduct

of the respondent shall constitute domestic violence in case it—

(a) harms or injures or endangers the health, safety, life, limb or

well-being, whether mental or physical, of the aggrieved person

or tends to do so and includes causing physical abuse, sexual

abuse, verbal and emotional abuse and economic abuse; or

(b)  harasses,  harms,  injures  or  endangers  the  aggrieved  person

with a view to coerce her or any other person related to her to

meet any unlawful demand for any dowry or other property or

valuable security; or
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(c) has the effect of threatening the aggrieved person or any person

related to her by any conduct mentioned in clause (a) or clause

(b); or

(d) otherwise injures or causes harm, whether physical or mental, to

the aggrieved person. Explanation I.—For the purposes of this

section,—

(i) “physical abuse” means any act or conduct which is of such a

nature as to cause bodily pain, harm, or danger to life, limb, or

health  or  impair  the  health  or  development  of  the aggrieved

person and includes assault, criminal intimidation and criminal

force;

(ii)  “sexual  abuse” includes any conduct  of  a sexual  nature that

abuses, humiliates, degrades or otherwise violates the dignity of

woman;

(iii) “verbal and emotional abuse” includes—

(a) insults, ridicule, humiliation, name calling and insults or ridicule

specially with regard to not having a child or a male child; and

(b) repeated threats to cause physical pain to any person in whom

the aggrieved person is interested.

(iv) “economic abuse” includes—

(a)  deprivation  of  all  or  any  economic  or  financial  resources  to

which the aggrieved person is entitled under any law or custom

whether payable under an order of a court or otherwise or which

the aggrieved person requires out of necessity including, but not

limited to, household necessities for the aggrieved person and

her  children,  if  any,  stridhan,  property,  jointly  or  separately

owned by the aggrieved person, payment of rental related to the

shared household and maintenance;

(b) disposal of household effects, any alienation of assets whether

movable or immovable, valuables, shares, securities, bonds and

the like or other property in which the aggrieved person has an

interest  or  is  entitled  to  use  by  virtue  of  the  domestic
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relationship  or  which  may  be  reasonably  required  by  the

aggrieved person or her children or her stridhan or any other

property jointly or separately held by the aggrieved person; and

(c)  prohibition  or  restriction  to  continued access  to  resources  or

facilities which the aggrieved person is entitled to use or enjoy

by virtue of the domestic relationship including access to the

shared  household.  Explanation  II.—For  the  purpose  of

determining whether any act, omission, commission or conduct

of  the  respondent  constitutes  “domestic  violence”  under  this

section, the overall facts and circumstances of the case shall be

taken into consideration.

Hence domestic violence under this Act can

be physical, sexual, emotional and economic. So it needs to be

determined if the aggrieved has been able to prove any of these

forms of violence as required under this Act. 

In the present case, the aggrieved as

PW-1  has  stated  that  the  since  her  marriage  she  had  been

harassed by the respondents  continuously  for  her  inability  to

pay dowry. In fact the PW-1 was even driven out along with her

child from their house by the respondents. 

In  her  cross  examination  the  PW-1

admitted that she had not filed any criminal case against the

respondents. But non filing of a criminal case does not in any

way show that the aggrieved person was not harassed by the

respondents. Moreover there is nothing in the cross examination

which may show that the evidence of the PW-1 was not credible.

Simply suggestions were put to the PW-1 which were denied. In

fact no suggestion was put denying the allegations of assault

and  harassment  by  the  respondents  during  the  cross

examination.  All  these  make  it  evident  that  the  respondents

committed  acts  of  domestic  violence  against  the  aggrieved

person. 

There  might  be  cross  litigations

against the aggrieved person but such litigations cannot lower
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the credibility of the evidence in the present case. In the present

case,  the  aggrieved  person  by  way  of  her  evidence  has

successfully proved that  the respondents committed domestic

violence. There is nothing in the cross examination to disbelieve

her evidence. Moreover the respondents not only could establish

their  story in  the cross examination but also did not  file  any

evidence to support their case.

In view of the above, point No (b) is

decided in favour of the aggrieved person. 

9. Point No (c)

The  aggrieved  is  entitled  to  the

following reliefs:

Relief under Section 18 of the Act: 

The aggrieved person has sought relief under Section 18

of the Act. Accordingly, the respondents are hereby prohibited

from committing any further acts of domestic violence upon the

aggrieved. 

Relief under Section 19 of the Act: 

This Court is of the opinion that the aggrieved person may

not be able to live a peaceful life in the shared house hold which

is very important for her future as there is already an apple of

discord with the respondents. Since the aggrieved has already

been able to live in her paternal house, hence this relief is not

considered.

Relief under Section 20:
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The aggrieved has claimed maintenance for herself

and her son. The aggrieved in her evidence deposed that the

respondent No 1 was a business.  Apart  from that there is  no

proper evidence as to the income of the respondent No 1. But

that  cannot  absolve  the  respondent  No  1  of  his  liability  to

provide  maintenance  to  his  wife  and  his  son.  As  such  the

respondent No 1 is directed to pay monetary relief of Rs1,000/-

per month to the aggrieved person and Rs 1,000/- per month to

the child.

10. ORDER

In view of the above discussion and findings, it is hereby ordered

that:

(a)  Respondents  are  hereby  prohibited  from  committing  any

further acts of domestic violence upon the aggrieved.

(b) The respondent No 1 is directed to pay monetary relief of

Rs1,000/- per month to the aggrieved person and Rs 1,000/- per

month to the child.

A copy of this judgment is to be furnished to

the parties to this case and to the Officer In-Charge of the Police

Station within the local limits of whose jurisdiction the parties

reside  and  work,  for  information  and  necessary  action.  Also,

send  a  copy  of  this  order  to  the  Protection  Officer  for  her

information and necessary action. 

The judgment is  pronounced in open Court

and given under the hand and seal of this Court on this the 29th

day of September, 2018.

Judicial Magistrate First Class, Bongaigaon
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APPENDIX

Aggrieved’s Witness:

PW-1: Ramani Khatun

PW-2: Ramej Ali

Respondent’s Witnesses:

None

Aggrieved’s Exhibits:

None

Defence Exhibits: 

None

Sd/-

  Judicial Magistrate First Class, 

Bongaigaon.


