
1

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,
BONGAIGAON

G.R. Case No: 115 of 2016

U/s 323 IPC

State

Vs

1. Nayeb Ali
2. Laily Khatun
3. Momiron Bibi
4. Jarina Khatun

......Accused

Present: Sri Surajit Das

Evidence recorded on:      26-04-
2018

20-06-2018

Arguments heard on:     30-07-2018
Judgment delivered on:       30-07-2018

For the Prosecution:  Assistant Public Prosecutor, Sri S Mazumdar

For the Defence:  J Islam

JUDGMENT

1. The  case  of  the  prosecution  is  that  the  on  05-02-2016 at

around 8 PM, while the informant was working in the shop of

Ayesha  Khatun,  the  accused  persons  illegally  entered  the

shop  armed  with  weapons  and  assaulted  the  informant.

Accused Nayeb Ali and Momiron Bibi pulled the beard of the

informant  and all  the  accused persons  damaged the  shop

too.
2. The Officer in Charge of Bongaigaon Police Station received

and  registered  Bongaigaon  PS  Case  No:  80/16  u/s

448/325/326/143/506/34  IPC.  The  police  after  investigation

submitted Final Report.
3. Cognizance  was  taken  u/s  323  IPC  and  summonses  were

issued.
4. On  appearance  of  the  accused  persons,  copies  were

furnished  to  them  under  section  207  Cr.P.C.  and  the
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particulars of offence under sections 323 IPC were explained

to them to which they pleaded not guilty and claimed to be

tried.
5. The prosecution side examined 3 PWs. 
6. The statements of the accused persons under section 313,

Cr.P.C.  were  dispensed  with  due  to  the  absence  of  subtle

incriminating materials against them. I have heard both the

learned Assistant P.P. and the learned counsel for the accused

persons.

7. POINTS FOR DETERMINATION

(i) Whether the accused persons voluntarily caused hurt to

the  informantthereby  committed  an  offence  punishable

under section 323IPC?

DISCUSSIONS,  DECISIONS  AND  REASONS

THEREOF

8. PW-1 Chand Mia deposed that he had been present in the shop

of Ayesha Bewa. Then the wife of Nayeb Ali came and demanded

certain documents related to a case of one Kalu. When PW-1 said

that he did not have, she went away and returned with all the

other  accused persons.  Nayeb Ali  punched the  head of  PW-1

while Jarina Khatun dragged the PW-1 by his beard. The accused

also damaged the shop. 

PW-2  Ayesha  Bewa  deposed  that  the  accused

persons had demanded certain documents from Chand Mia and

when Chand Mia was unable to give them, the accused persons

had assaulted him and had pulled his beard. 

PW-3  Meser  Ali  deposed  that  he  had  heard  that

Chand Mia was assaulted by the accused persons 2 years ago.

In  the  cross  examination,  PW-1  denied  the

suggestion that he had mentioned in the ejahar that the incident

had taken place at 8 PM at night. PW-1 also admitted that there

were  numerous  cases  pending  between  both  the  sides.  PW-1

also denied the suggestion that he had not stated before the

police that accused Nayeb had punched him on his face, Jarina
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Khatun  had  pulled  his  hair  and  the  other  accused  persons

damaged the tea stall. 

PW-2 stated in her cross examination that as she

had been busy in the tea stall, there was no way for her to know

how the incident had occurred.

PW-1 in his evidence had narrated the time of the

incident as 6 AM in the morning whereas in his ejahar, the time

has  been  mentioned  as  8  PM  in  the  night.  The  above

contradiction appears to be quite a glaring one as both the times

are  quite  contrasting.  There  is  a  huge  difference  between

morning and night and it is quite improbable that a person would

confuse himself with the time of the incident in such a manner. It

would  have  been  natural  had  the  contradiction  was  about

different hours of the day or of night but confusion as to day or

night creates a shadow of doubt in the prosecution story.

It is also seen that in the ejahar it was mentioned

that accused Momiron Bibi pulled the beard of the informant but

during evidence the PW-1 deposed that it was Jorina who had

pulled his beard. 

The aforesaid contradiction weakens the deposition

of the PW-1 making it doubtful and untrustworthy.

Also it  appears that the prosecution has failed to

examine the investigating officer. It has been suggested that the

informant  did  not  say  anything  about  the  accused  persons

hitting  him,  pulling  his  hair  or  damaging  the  shop  to  the

Investigating Officer. The above ought to have been proved by

the examining the Investigating Officer. But in view of the non-

examination of the IO, the benefit of doubt undoubtedly has to

be given to the accused persons. 

Moreover the version of the informant has not got

the desired support from the other PWs. PW-2 was busy in her

tea  stall  for  which  it  is  difficult  to  say  that  she  had  really

witnessed the incident. PW-3 is nothing but a hearsay witness. 

In view of the above, this Court is of  the opinion

that  the  prosecution  has  failed  to  prove  its  story  beyond

reasonable doubt. 
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ORDER

Considering  the  discussions  made  above  and  after  all

deliberations, it can be safely presumed that the prosecution

has failed to drive home the guilt of the accused persons.

Hence,  the  accused  persons,  Nayeb  Ali,  Laily  Khatun,

Momiron  Nessa  and  Jarina  Khatun  are  acquitted  of  the

offences under sections 323 of Indian Penal Code and set at

liberty forthwith. 

Bail  bonds  are  extended  for  a  period  of  6  (Six)

months as per Section 437 A, Criminal Procedure Code.

Given in my hand and under the seal of this Court

on this the 30th day of July, 2018.

Sd/-
Sri Surajit Das

Judicial Magistrate First Class, Bongaigaon
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APPENDIX

Prosecution Witness:
PW-1: Chand Mia
PW-2: Ayesha Bewa
PW-3: Meser Ali

Defence Witnesses:
None.

Prosecution Exhibits:
Exhibit 1 is the ejahar

Defence Exhibits: 
None.

Sd/-
Judicial Magistrate First Class, Bongaigaon


