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IN THE COURT OF JUDICIAL MAGISTRATE FIRST
CLASS, BONGAIGAON

G.R. Case No: 263 of 2008

U/s 323/294/34, IPC

State

Vs

                                                    1.  Salema Bibi
                                            2.  Umed Ali

3. Siddique Ali
 ......Accused

Present: Sri Surajit Das

Evidence recorded on:          27-06-
2013

Arguments heard on:     13-09-2018
Judgment delivered on:         13-09-2018

For the Prosecution:  Assistant Public Prosecutor, Sri S Mazumdar

For the Defence:  J Ray

JUDGMENT

1. The case of the prosecution in brief is that on 30.08.2008 at

around 9:30 AM, the accused persons verbally abused the in-

formant Sadek Ali in front of the tea stall of accused Siddique

Ali. When the informant protested, the accused persons as-

saulted him with wooden sticks in various parts of his body

including his head which caused serious injuries in the right

side of his head. The people present in the place of occur-

rence rescued the informant. 

2. The Officer in Charge of Manikpur Police Station received and

registered  Manikpur  PS  Case  No:  96/08  u/s

109/325/294/506/34  IPC.  The  police  after  investigation

submitted  charge  sheet  u/s  109/325/294/34  IPC  against

accused persons.
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3. On  appearance  of  the  accused  persons,  copies  were

furnished  to  them  under  section  207  Cr.P.C.  and  the

particulars of offences under sections 323/294/34 IPC were

explained  to  them  to  which  they  pleaded  not  guilty  and

claimed to be tried.

4. The prosecution side examined 3 PWs. The statements of the

accused  persons  under  section  313,  Cr.P.C.  were  duly

recorded. I have heard both the learned Assistant P.P. and the

learned counsel for the accused persons.

5. POINTS FOR DETERMINATION

(i) Whether the accused persons, in furtherance of common

intention,  voluntarily  caused  hurt  to  the  informant  and

thereby committed an offence punishable under section

323/34 IPC as alleged?

(ii) Whether the accused persons, in furtherance of common

intention, uttered obscene words in a public place to the

informant  to  the  annoyance  of  others  and  thereby

committed an offence punishable under section 294/34,

IPC as alleged?

DISCUSSIONS, DECISIONS AND REASONS THEREOF

6. The  accused  persons  were  alleged  to  have  committed  of-

fences u/s 323/294/34 IPC. 
7. Let us now go through the evidence in depth to find out if the

accused persons had anything to do with the offences as al-

leged.
8. PW-1, Sadek Ali deposed that on the day of the incident he

had been standing in front of the shop of his uncle. Then ac-

cused Salema Begum came and verbally abused the infor-

mant and his uncle Surat  Jamal.  At  that time two persons

named  Ramjan  and  Rahman  were  present  with  the  PW-1.

Ramjan and Rahman told the PW-1 not to argue. Then the

PW-1 went with them from the place of occurrence. Suddenly

accused Salema brought a wooden stick from the house of
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accused Siddique and hit the PW-1 in the back side of his

head. The assault caused serious injuries in the head of the

PW-1. Then Rahman and Ramjan took the PW-1 to hospital.

PW-1 identified the ejahar and his signature.
9. PW-2, Rahman Ali deposed that he had heard that there was

some fight between the informant and the wife of accused

Umed Ali. 
10.PW-3, Ramjan Ali deposed that he had heard that there was

some fight between Sadek Ali and Umed Ali. 
11.PW-2 and PW-3 were declared as hostile witnesses. 
12.PW-1 in his cross-examination deposed that he had filed the

ejahar after 2-3 days. PW-1 deposed that he had argued with

Salema for about 20-25 minutes. There were around 30-35

persons present. PW-1 could not remember the names of oth-

ers except Rahman and Ramjan. The shops of accused Sid-

dique and his uncle Surat Jamal were open. But they were not

present at the scene. Salema went to her house. She brought

a stick from the shop of Siddique. 
13.It appears that PWs Ramjan and Rahman were eye witnesses.

But both PWs did not support the evidence of the PW-1. 
14.Section 154 of the Evidence Act states that “the court may, in

its discretion permit the person who calls a witness to put any

questions to him which might be put in cross-examination by

the adverse party.” Although in the Evidence Act, there is no

mention of the term hostile witness or a procedure for declar-

ing a witness hostile, but generally the same is done when

any witness does not support the story of the party which

produces him before the Court. So when a witness brought by

the prosecution does not support the story of the prosecution

in his examination, he is declared hostile and is cross exam-

ined by the prosecution. But cross examining a witness by

the prosecution does not make the deposition of the so called

hostile witness to lose its value. Cross examining is generally

done to shake the credit of  the witness as provided under

Section 155 read with Section 145 of the Evidence Act. This is

done by bringing his notice to any former statements which

he had made earlier. But the same though is done to shake

the credit of the examination in chief, cannot defeat the en-
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tire credibility of what was said in the examination in chief.

The deposition has to be filtered keeping in mind the other

evidence and the same can be used as is deemed fit by the

Court.
15.So the part of the evidence which can be retrieved from the

evidence of PW-2 and PW-3 without any blemish is that there

was some argument between the informant and the wife of

Umed Ali. Apart from that the evidence of the PW-2 and PW-3

are not of any help. 
16.Now Section 134 of the Evidence Act provides that no partic-

ular number of witnesses shall in any case be required for the

proof  of  any  fact.  So  question  may  generally  arise  as  to

whether the prosecution story can be proved on the basis of

the sole testimony of the victim. The answer could have been

yes provided the victim did not seek support from his friends

to establish his story. But the eye witnesses, PW-2 and PW-3

deposed a complete different story. 
17.Again it is seen that the ejahar was lodged after a consider-

able delay on 17.09.2008 whereas the incident occurred on

30.08.2008.  The  informant  though  mentioned  that  he  was

trying to  settle  the dispute in  his  village but  no such wit-

nesses were examined to show that there was indeed such

efforts. 
18.The  prosecution  relied  upon  the  testimonies  of  PW-1  sup-

ported by the evidence of PW-2 and PW-3. The PW-1 himself

stated that the PW-2 and PW-3 had been present in the scene

from the start and had seen everything. But none of the eye

witnesses supported the evidence of the PW-1. 
19.Also it is seen that the blood stained clothes as well as the

stick were not seized by the police. 
20.In view of the above, it appears that the prosecution has not

been able to prove the offence u/s 323/34 IPC beyond reason-

able doubt.
21.With regard to the offence u/s 294/34 IPC there is no credible

evidence.  PW-1 deposed that  accused Salema Begum ver-

bally abused the informant as well as his uncle Surat Jamal. It

appears that Surat Jamal was not examined by the prosecu-

tion. Also the PWs Ramjan and Rahman did not whisper a sin-

gle word in the direction during their evidence. 
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22.Thus it can be said that the prosecution could not prove the

offence u/s 294/34 IPC. 

ORDER

Considering  the  discussions  made  above  and  after  all

deliberations, it can be safely presumed that the prosecution

has failed to drive home the guilt of the accused persons.

Hence,  the  accused  persons  Salema  Bibi,  Umed  Ali  and

Siddique  Ali  are  acquitted  of  the  offences  under  sections

323/294/34 of Indian Penal Code and set at liberty forthwith. 

Bail  bonds  are  extended  for  a  period  of  6  (Six)

months as per Section 437 A, Criminal Procedure Code.

           Given in my hand and under the seal of this court

on this the 13th day of September, 2018.

Sd/-

Sri Surajit Das

Judicial Magistrate First Class,

Bongaigaon
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APPENDIX

Prosecution Witness:

PW-1: Sadek Ali

PW-2: Rahman Ali

PW-3: Ramjan Ali

Defence Witnesses:

None.

Prosecution Exhibits:

Ext 1 is the ejahar

Ext 1(1) is the signature of informant

Defence Exhibits: 

None.

Sd/-

   Judicial Magistrate First Class, 

     Bongaigaon.


