
IN THE COURT OF JUDICIAL MAGISTRATE FIRST
CLASS, BONGAIGAON

G.R.Case No: 450 of 2012

U/s447/354/323/294/34, IPC

State

Vs

1. Kalicharan Rajbongshi
2. Nayantara Rajbongshi
3. Chaitanya Rajbongshi

......Accused 

Present: Sri Surajit Das

Evidence recorded on:09-12-2014,
21-06-2017,

02-01-2018, 
    23-02-

2018

Arguments heard on  : 26-02-18

Judgment delivered on:28-02-18

For the Prosecution:  Assistant Public Prosecutor, Sri S Majumdar
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JUDGMENT

1. The case of the prosecution in brief  is  that on 10-09-2012 at

around 6 AM, the accused Chaitanya Rajbongshi and Ranjan Rajbongshi

unlawfully  entered the house of  the informant and started shouting

obscene expletives with regard to the informant’s cow eating crops of

the accused on the previous day i.e. 09-09-2012. When the informant

came out of the house, accused and Ranjan Rajbongshi threw punches

at the informant and dragged him out of  the house and along with

accused  Kalicharan  Rajbongshi  and  Nayantara  Rajbongshi  assaulted



the informant. Hearing the noise, the wife of the informant, Sunati Bala

Das  came  out  only  to  be  assaulted  by  the  accused  persons.  The

informant was left with a bloody nose and blisters across his body.

2. On receipt of the ejahar, the Officer in Charge, Manikpur Police

Station  registered  Manikpur  P.S.  Case  No-188/12  under  sections

448/294/323/354/34,  I.P.C.  The  police  after  investigation  submitted

charge  sheet  against  the  accused  persons,  Kalicharan  Rajbongshi,

Nayantara  Rajbongshi,  Ranjan  Rajbongshi  and  Chaitanya  Rajbongshi

under sections 447/354/294/323/34, I.P.C.

3. On appearance of the accused persons, copies were furnished to

them under  section  207  Cr.P.C.  and  after  hearing  and  perusal,  the

particulars of offence under sections 447/354/323/294/34, I.P.C. were

explained to them to which they pleaded not guilty and claimed to be

tried.

4. Accused Ranjan Rajbongshi was held to be a juvenile in conflict

with law vide order dated 16-11-16 and a separate file was created and

accordingly forwarded to the Juvenile Justice Board, Bongaigaon.

5. The case was also abated against accused Nayantara Rajbongshi

vide  order  dated  20-01-2017  and  Kalicharan  Rajbongshi  vide  order

dated 27-02-2017.

6. The  case  proceeded  against  the  lone  accused  Chaitanya

Rajbongshi.

7. The prosecution side to prove its case examined 8 PWs. 

8. The  statements  of  the  accused  persons  under  section  313,

Cr.P.C. were recorded. 

9. This  Court  has  heard  both  the  learned Assistant  P.P.  and  the

learned counsel for the accused persons and also perused the record.
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10. POINTS FOR DETERMINATION:-

(i) Whether the accused person, on 10-09-2012at around 6-6.30

a.m.,  molested  the  informant’s  wife  Sunati  Das  and  thereby

committed  an  offence  punishable  under  section  354,  IPC  as

alleged?

(ii) Whether the accused person, on the same day and at the

same time, voluntarily caused hurt to the informant and his wife

and  thereby  committed  an  offence  punishable  under  section

323, IPC as alleged?

(iii) Whether the accused person, on the same day and at the

same  time,  committed  trespass  by  illegally  entering  into  the

informant’s house and thereby committed an offence punishable

under section 447, IPC as alleged?

(iv) Whether the accused person, on the same day and at the

same time, uttered obscene words at the informant and thereby

committed  an  offence  punishable  under  section  294,  IPC  as

alleged?

DISCUSSIONS, DECISIONS AND REASONS THEREOF:-
11. The accused Chaitanya Rajbongshi  has been alleged to

have committed offences u/s 447/323/354/294 IPC.
12. Let us discuss each of the allegations in the light of the

available evidence on record.
13. The  primary  allegation  against  the  accused  is  that  he

along with the co accused persons, assaulted the informant and

his wife and as such committed an offence u/s 323 IPC.

PW-1,  Ganesh  Das  deposed  that  at  around  6.00-

6.30 AM, accused Chaitanya along with his brother had come to
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his house and had dragged the informant by his hand and before

reaching the road, had assaulted the informant in his courtyard.

After that the informant was taken to the street where the other

accused  Nayantara  and  Kalicharan  thrashed  the  informant.

When the informant’s wife Sunati Das tried to break up the fight,

the accused assaulted her too. 

PW-2, Sunati Das deposed that around 2 years ago

in the morning, accused Nayantora Rajbongshi woke her up and

asked whether the informant’s cow had eaten her crops or not.

Accused Chaitanya Rajbongshi was also present and dragged the

informant out of his house. Then there was some argument after

which the accused Chaitanya gave a blow to the nose of the

informant  following  which  the  other  accused  Kalicharan,

Nayantora and Ranjan too assaulted the informant with sticks.

When the PW-1 tried to protect the informant, she was pushed to

the  ground  by  accused  Chaitanya.  Blood  came  out  of  the

informant’s nose and he had to be taken to the doctor. 

PW-3, Naba Kumar Das deposed that one morning

at  around  6.00-6.30  AM,  accused  Chaitanya,  Kalicharan  and

Chaitanya’s brother had gone to the house of the informant and

assaulted Ganesh as well as his son. PW-3 deposed that he had

seen the accused involved in the assault. 

PW-4,  Rosid  Ch  Das  and  PW-5,  Bhanu  Bala  Das

appear to be hearsay witnesses and do not help the prosecution

case.

PW-1, 2 and 3 were cross examined. In his

cross, PW-1 stated that the accused persons assaulted them for

half an hour with lathis and hands. PW-1 got hurt in his nose and

face and blood was coming out of the wounds. 

PW-2  deposed  in  her  cross  examination  that  the

incident  had taken place around 6-6.30 in  the morning.  PW-2

also took medical treatment for the injuries caused to her when

she was pushed to the ground. Blood was coming out from her

husband’s broken nose. 
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PW-3 in his cross examination deposed that there

were around 15-16 persons who had been present in the scene.

When the PW-3 came to the place of occurrence, the fight was

still going on and the 15-16 persons were trying to break up the

fight. Ganesh Das, his wife and his two sons were assaulted and

all of them had bleeding wounds. 

From  the  aforesaid  evidence  of  the  3  PWs,  it

appears  that  the  accused  was  involved  in  assaulting  both

Ganesh Das and his wife Sunati Das.

Now let us the inconsistencies,  if  any, as pointed

out by the learned defence counsel in the prosecution story. 

DELAY IN FILING FIR

The FIR was lodged on 13-09-2012, 3 days after the

day of the incident. The learned defence counsel has submitted

that  the  delay  has  not  been  satisfactorily  explained.  An

examination of the ejahar shows that the informant approached

the village elders for justice and when the matter could not be

settled there,  the informant filed the ejahar resulting in some

delay.  In  his  cross  examination,  PW-1  stated  that  he  had

approached Roshid, Sridam, Montuetc for settling the dispute on

the day of  occurrence and they informed the PW-1 that  they

would not be able to settle the matter. PW-1 deposed that he

had not explained the delay of 3 days in his ejahar. 

It appears that the ejahar was lodged 3 days after

the incident. The informant though had approached the village

elders for settlement, he got their reply in negative. In the ejahar

also  it  has  been  stated  that  due  to  the  willingness  of  the

informant in getting the matter settled in his village, there was a

slight  delay  in  lodging  the  ejahar  as  because  the  accused

persons did not show any interest. 

Delay in  lodging an ejahar  maybe vital  if  it  goes

unexplained. In the present case, there was a delay of 3 days but

the  same  was  explained  in  the  ejahar  and  also  found
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corroboration in the evidence of the PWs who stated that when

they could not get it settled in the village, they had to lodge the

ejahar.

INDEPENDENT WITNESSES

The learned defence counsel has submitted that the

PW-1 and PW-2 are related witnesses and hence their evidence is

not  trustworthy.  According  to  him,  the  independent  witnesses

have not supported the prosecution story. The learned defence

counsel has particularly pointed out to the evidence of PW-6. PW-

6 deposed  that  she  had seen  verbal  altercation  between the

informant  and  the  accused.  In  her  cross  examination,  PW-6

deposed that the accused had not been present in his house on

the  day  of  occurrence.  PW-6  also  did  not  seen  any  physical

altercation between the informant and the accused. 

With  regard  to  the  fact  of  the  absence  of  the

accused from his house, it cannot be said that the accused was

also absent from the place of occurrence as the PW-6 saw the

accused and informant arguing. The only material statement is

that the PW-6 did not see any physical altercation between the

informant and the accused. 

The law is that evidence of related witness are not

per  se incredible but the Court  must proceed on the basis of

such  evidence  carefully  and  after  due  corroboration.  In  the

present  case,  it  is  true  that  PW-6  has  not  supported  the

prosecution  story  in  every  detail.  But  it  must  be  seen  if  the

evidence  of  PW-1  and  PW-2  are  not  credible  being  related

witnesses.  If  the  evidence  of  both  the  PW-1  and  PW-2  are

examined thoroughly, it appears that both of them have stuck to

the story mentioned in the ejahar. The evidence of both PW-1

and  PW-2  suggest  that  the  accused  Chaitanya  along  with  co

accused first assaulted the informant and later on assaulted the
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informant’s  wife.  This  piece of  evidence has  remained steady

throughout the cross examination of both the PWs. 

The evidence of PW-3 appears to be important as

he  is  not  related  to  the  informant.  If  we  see,  PW-3  has

corroborated the evidence of PW-1 and PW-2 and has stated that

he had seen the accused beating the informant and his family.

The defence has not been able to dig holes in his evidence and

in his cross examination, PW-3 has reiterated his position and

has stated that he had seen the incident himself. PW-3 also saw

injuries of the informant and his wife. 

Thus, the evidences of PW-1 and PW-2 receive due

corroboration  from PW-3  who  is  an  independent  witness.  The

evidence  of  PW-4  and  PW-5  neither  support  nor  harm  the

prosecution case. The evidence of PW-6 somehow deviates from

the normal course but it cannot be said from his evidence that

there  was  no  offence  committed  by  the  accused.  PW-6  only

stated that she had not seen physical altercation between the

accused and the informant. But there is nothing to suggest that

no assault had taken place or to disbelieve the version of the

PW-1, 2 and 3.

NON SEIZURE OF CLOTHES AND WEAPONS

PW-1 in his cross deposed that the police did not

seize the blood stained clothes and the lathis.  Non-recovery of

the pistol or spent cartridge does not detract from the case of

the prosecution where the direct evidence is acceptable. In the

present case there is direct unimpeachable ocular evidence of

PW-1, PW-2 and PW-3 to the assault on the informant and his

wife by the accused. The evidence regarding the use of lathi as

weapon  is  free  from  any  malady  and  is  in  line  with  the

prosecution  story.  Therefore  non  recovery  of  the  weapons  or

clothes should  not be taken to mean that  no occurrence had

ever taken place.

MEDICAL REPORT
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The medical officer as PW-7 deposed that he had

examined Ganesh Das but had not found any external injury in

the body. 

Thus  the  story  which  appears  after  the  above

examination  is  that  the  accused  Chaitanya  assaulted  the

informant and when the informant’s wife tried to intervene, she

was assaulted too. 

S  323  IPC  provides  Punishment  for  voluntarily

causing  hurt.—“Whoever,  except  in  the  case  provided  for  by

section  334,  voluntarily  causes  hurt,  shall  be  punished  with

imprisonment of either description for a term which may extend

to one year,  or  with  fine which may extend to one thousand

rupees, or with both.”

Hurt is defined u/s 319 IPC. It  provides “Whoever

causes bodily pain, disease or infirmity to any person is said to

cause hurt.”

Thus in the present case, though the medical report

does not suggest any external injury yet it has been established

beyond doubt  that  on  the  fateful  day,  the  accused assaulted

Ganesh Das and Sunati Das which is evident from the evidence

of  the  PW-1,2  and  3.  Thus  although  no  external  injury  was

reported  still  it  cannot  be  said  that  the  victims  were  not

subjected to assault. 

In  view of this,  this Court  is of  the opinion

that the prosecution has been able to establish the case of S 323

IPC against the accused person.

14. With regard to the allegations that the accused committed

offences  u/s  294/354  IPC,  it  is  seen  that  there  is  not  much

evidence on record in support of the allegations. With regard to

the offence u/s 294 IPC there is no evidence to suggest that the

accused uttered obscene words in public. Similarly the evidence

of the PWs don’t suggest that the accused outraged the modesty

of the informant’s wife as she herself stated that the accused

just pushed her and she fell down. 
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15. The accused was also alleged to have committed an offence u/s

447 IPC. PW-1 and PW-2 stated that the accused entered their

house  in  the  morning  and  dragged  the  informant  out  of  his

house. The defence has not been able to discredit the evidence.

Accordingly it appears that the accused entered the house of the

informant in order to assault the informant and hence committed

an offence u/s 447 IPC.

16. Thus on the basis of the above discussion, this Court is of the

opinion that accused Chaitanya Rajbongshi committed offences

u/s 447/323 IPC.

17. The next  mandatory  aspect  which  is  to  be seen is  the

applicability of Section 3 and 4 of the Probation of Offenders Act

in the present case. It  has come out in the evidence that the

dispute was with regard to the informant’s cow eating the paddy

of the informant. Hence considering the nature of the dispute as

well as the fact that the case is a long pending one, this Court is

of  the  opinion  that  applying  Section  3  of  the  Probation  of

Offenders Act will suffice.

18. ORDER

Considering the discussions made above and after

all  deliberations,  it  can  be  safely  presumed  that  the

prosecution  has  been  able  to  prove  its  case.  Hence,  the

accused person viz.  Chaitanya Rajbongshi  has been found

guilty  u/s  323/447 IPC.  The accused is  released after  due

admonition u/s 3 of the Probation of Offenders Act. 
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6. Let a copy of the judgment be given to the convicted person

immediately  free  of  cost  as  per  the  provisions  of  Section

363(1), Criminal Procedure Code. The convicted persons also

informed  of  his  right  of  appeal  against  the  judgment  and

order of conviction and sentence. 

Given under the hand and seal of this Court on this the 28th 

day of February, 2018.

S Das

JMFC, Bongaigaon
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APPENDIX

Prosecution Witness:

PW-1: Ganesh Das

PW-2: Sunati Das

PW-3: Naba Kumar Das

PW-4: Roshid Chandra Das

PW-5: BhanuBala Das

PW-6: Saraswati Das

PW-7: BhabakantaSarma

PW-8: Domahu Ray

Defence Witnesses:

None.

Prosecution Exhibits:

Exhibit 1 is the Medical Report

Exhibit 1(1) is the signature of PW-7

Exhibit 2 is the sketch map

Exhibit 2(1) is the signature of PW-8

Exhibit 3 is the charge sheet

Exhibit 3(1) is the signature of P Kalita

Defence Exhibits: 

None.

Judicial Magistrate First Class, Bongaigaon
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