
IN THE COURT OF JUDICIAL MAGISTRATE FIRST
CLASS, BONGAIGAON

G.R.Case No: 565 of 2012

U/s 341/325/34, IPC

State

Vs

1. Sushanta Arjya
2. Ram Arjya
3. Gunadhar  Arjya

......Accused 

Present: Sri Surajit Das

Evidence recorded on: 07-04-16

21-06-16

16-07-16

Arguments heard on  : 31-03-18

Judgment delivered on:24-04-18

For the Prosecution:  Assistant Public Prosecutor, Sri S Mazumdar

For the Defence:     S Sarkar
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JUDGMENT

1. The case of the prosecution in brief is that on 22-11-2012 one

Sailen Ray, son of Hemanta Ray was watching Jagadhatri Puja at

Botguri Gaon. Then the accused Sushanta Arjya took Sailen Ray

aside and brutally assaulted him. The accused Sushanta broke

the nasal bone of Sailen Ray by giving a blow to his nose. Later

on,  the  injured  was  taken  to  Bongaigaon  Civil  Hospital  for

treatment. 

2. On receipt of the ejahar, the Officer in Charge, Manikpur Police

Station registered Manikpur P.S. Case No-236/12 under sections

341/325/34,  I.P.C.  The  police  after  investigation  submitted

charge  sheet  against  the  accused  persons  under  sections

341/325/34, I.P.C.

3. On appearance of the accused persons, copies were furnished to

them under section 207 Cr.P.C. and after hearing and perusal,

the charges under sections 341/325/34, I.P.C. were framed, read

over and explained to them to which they pleaded not guilty and

claimed to be tried.

4. The prosecution side to prove its case examined the informant 6

PWs. 

5. The  statements  of  the  accused  persons  under  section  313,

Cr.P.C. were recorded. I have heard both the learned Assistant

P.P. and the learned counsel for the accused persons.

6. POINTS FOR DETERMINATION:-

(i) Whether the accused persons, on 22-11-2012., in furtherance

of their common intention, wrongfully restrained the Sailen Ray

and committed an offence punishable under section 341/34, IPC

as alleged?
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(ii)  Whether  the  accused  persons,  on  the  same  day,  in

furtherance  of  their  common  intention,  voluntarily  caused

grievous hurt to Sailen Ray and thereby committed an offence

punishable under section 325/34, IPC as alleged?

DISCUSSIONS, DECISIONS AND REASONS THEREOF:-

7. The  accused  persons  have  been  alleged  to  have  committed

offences u/s 341 and 325 IPC.
8. The  informant,  Kukil  Medhi  deposed  that  on  22-11-2012  at

around 9-10 PM his brother in law, Sailen Ray had been invited

and  assaulted  by  the  accused  persons.  Sailen  was  taken  to

hospital on the same night. 

PW-2, Sailen Ch Ray, the victim deposed that on 22-

11-2012 at  around 9.30 PM he had been watching Jagadhatri

Puja. Then Sushanta invited him over. Ram Arjya, Guna Arjya and

one identified person were present there as part of a pre-plan.

After taking PW-2, Sushanta gave a blow to the nose of PW-2.

There was some iron object attached to the hands of Sushanta.

PW-2 fell down. Uttam Ray, Rajani Barman and Nikunja Ray saw

the incident and they took the PW-2 to their house. PW-2 also

told that he had fracture on his nasal bone. 

PW-3, Kandarpa Ray deposed that the incident was

of  22-11-2012.  At  around  9.30  PM  PW-3  was  present  in  the

Jagadhatri  mela along with Uttam Ray. At that time PW-3 saw

Sushanta  and  two  others  dragging  Sailen  Ray.  PW-3  saw

Sushanta giving hitting Sailen on his nose causing bleeding. PW-

3 and others took Sailen to hospital. 

PW-4  Uttam Ray  deposed  that  on  22-11-2012  at

around 9 PM when he was present in the Jagadhatri Mela along

with  Kandarpa  Ray  and  Nikunja  Ray.PW-4  saw  Sushanta

assaulting Sailen. There was blood in Sailen’s nose. PW-4 and

others brought Sailen to home and then to hospital. 

Page | 3



PW-6,  Nikunja  Ray  stated  that  on  22-11-2012  at

around 9 PM when he was watching Jagadhatri puja, he had seen

Sushanta breaking Sailen’s nose with a punch. PW-6 took Sailen

to hospital along with Uttam and Kandarpa. PW-6 deposed that

Sailen’s nose had broken and there was bleeding. PW-6 saw the

assault.  PW-6 also stated that Gunadhar Arjya and Ram Arjya

was also present with Sushanta. 

Now let  us  see  whether  the  above  evidence  has

been able to withstand the test of cross examination.

PW-1  did  not  see  the  incident  and  hence  his

evidence is of no use.

The evidence which matters in this case are of the

victim  Sailen  Ray  and  the  eye  witness  Uttam,  Nikunja  and

Kandarpa.

It  may  be  mentioned  that  in  his  examination  in

chief, Sailen stated that the incident was witnessed by Kandarpa,

Uttam, Rajani and Nikunja. 

PW-2 in his cross examination deposed that he was

watching the mela alone. From the mela the PW-2 was taken to

the back side of a temporary shop. Nobody had seen when PW-2

was taken. 

PW-3 in his cross examination stated that there had

been lots of people in the mela. PW-3 was with Uttam and Sailen

in the  mela.  Ram Arjya and Guna Arjya were also present with

Sushanta.  Sailen was dragged to around 20 ft from the  mela.

Except a chow Mein shop, no other shops were present. PW-3

could not tell  the name of the owner as the owner was from

outside. 

PW-4 in his cross examination deposed that he had

been present along with Kandarpa and Nikunja. There were no

other persons present. The incident took place near a Chow Mein
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shop. There was no light in that place. Later on PW-4 admitted

that he had not seen the incident. 

In his cross examination, PW-6 stated that he had

been present along with Kandarpa and Uttam. PW-6 denied the

suggestions that before police he had not taken the names of

Ram and Gunadhar, that he did not see the incident and that the

other  2-3 persons  present  along with  Sushanta  had not  done

anything. PW-6 also stated that the incident had taken place 15

ft from the puja and behind the chow mein shop. PW-6 did not

see any other persons present. There were numerous people in

the chow mein shop but they did not see the incident. 

On basis of the aforesaid evidence, it appears that

on  the  night  of  22-11-2012  at  around  9-10  PM,  Sailen  was

present in the Jagadhatri puja and along with him were Uttam,

Rajani,  Kandarpa and Nikunja.  Except  Rajani,  the others  have

been examined. 

Sailen, Uttam, Kandarpa and Nikunja unanimously

deposed that they had seen accused Sushanta punching Sailen

in his nose thereby breaking Sailen’s nose in that process. 

But during cross examination, Uttam Ray deposed

that he had not seen the incident. Thus his evidence with regard

to the assault cannot be considered.

Then  comes  the  evidence  of  Nikunja.  As  stated

above, it was pointed out during cross examination that Nikunja

did not state before the police that he had seen the incident. 

It  would  be  pertinent  to  mention  that  the

prosecution failed to examine the Investigating Officer for which

the above contradiction could not be proved. As such the benefit

of doubt has to be given to the accused in this regard.

Thus there remains Sailen and Kandarpa. As can be

seen both the witnesses fared well during cross examination and

there  is  absolutely  nothing  which  casts  a  doubt  as  to  the
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credibility of their testimony. Both the witnesses have confirmed

that  Sailen was indeed assaulted by Sushanta behind a chow

Mein shop which left Sailen with a bleeding nose. The defence

could  not  breach  the  testimony  in  any  manner  and  their

evidence remained untouched.

In  view  of  the  above  it  can  be  said  that  the

allegation  of  assault  by  Sushanta  has  been  proved  beyond

doubt. 

The next aspect to be seen is the injury. It is to be

pointed out that the accused has been charged with the offence

u/s 325 IPC i.e. causing grievous hurt. 

Dr Paresh Kumar Ray, Medical Officer was examined

as PW-5. He deposed that he had examined Sailen Ray on 23-11-

2012 at around 9 AM. PW-5 stated that the patient was initially

treated as emergency patient on 22-11-2012 at 3 AM by Dr MA

Raza. PW-5 deposed that the injury was grievous having caused

by blunt weapon. PW-5 also stated that the x ray of the nose

showed  that  there  was  fracture  of  the  nasal  bone.  PW-5

identified his report and signature as well the preliminary report

and signature of Dr MA Raza.

In his cross examination, PW-5 stated that though

no age of injury was mentioned but the injury appeared to be

fresh  and  recent.  PW-5  also  stated  that  there  was  no  police

requisition initially.

The other PWs have already stated that they had

taken Sailen to the hospital after the incident. This explains the

absence of a police requisition. Moreover PW-5 has stated that

the injury looked fresh and Sailen was initially  admitted at as

emergency patient.

From  the  evidence  of  the  expert  witness,  it  is

established that the assault caused fracture to the nasal bone

ofSailen Ray.   
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Grievous hurt is defined u/s 320 IPC.

Section  320  IPC  provides  Grievous  hurt.—The

following kinds of hurt only are designated as “grievous”:—

(First) — Emasculation.

(Secondly) —Permanent privation of the sight of either eye.

(Thirdly) — Permanent privation of the hearing of either ear,

(Fourthly) —Privation of any member or joint.

(Fifthly) — Destruction or permanent impairing of the powers of

any member or joint.

(Sixthly) — Permanent disfiguration of the head or face.

(Seventhly) —Fracture or dislocation of a bone or tooth.

(Eighthly) —Any hurt which endangers life or which causes the

sufferer to be during the space of twenty days in severe bodily

pain, or unable to follow his ordinary pursuits.

Thus, it is seen that fracture of a bone amount to

grievous hurt.  In the present case it appears from the evidence

that the assault caused fracture of the nasal bone of Sailen Ray.

Accordingly it can be said that the accused Sushanta Arjya has

committed an offence punishable u/s 325 IPC.  

Accused Sushanta Arjya has also been charged with

committing an offence u/s 341 IPC.  On perusal of the materials

on  record  it  is  seen  that  there  is  no  concrete  evidence  for

proving that accused Sushanta Arjya wrongfully restrained Sailen

Ray.  

As such it  cannot  be said that  accused Sushanta

Arjya has not committed any offence u/s 341 IPC.  

INVOLVEMENT OF CO-ACCUSED

It is also seen that along with Sushanta, Ram Arjya

and Gunadhar Arjya have also been alleged to have committed

an offence u/s 325& 341 IPC. 
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PW-2 stated that Ram Arjya and Guna Arjya were

also present with Sushanta as part of a pre-arranged plan.  PW-3

stated that Sailen Ray was dragged away by SushantaArjya and

two others.  In his cross-examination PW-3 reiterated that Ram

Arjya and Guna Arjya were present with Sushanta.  The above

evidence remained steadfast during cross-examination.  

Now the PWs though have proved the presence of

Ram Arjya and Guna Arjya with Sushanta Arjya but they have not

said anything with regard to Ram and Guna assaulting Sailen

Ray. 

S  34  IPC  states  “Acts  done  by  several  persons  in

furtherance of common intention.—When a criminal act is done

by several persons in furtherance of the common intention of all,

each of such persons is liable for that act in the same manner as

if it were done by him alone.”

The question in the present scenario is whether an overt

act on the part of the all the persons present is necessary to be

made liable under this provision.

In Bhiswadeb Mahato and Ors v State of West Bengal AIR

2006  SC  302,  the  Hon’ble  Supreme  Court  held  that  for  the

purpose of attracting Section 149 or 34 IPC, a specific overt act

on the part of the accused is not necessary. He may wait and

watch and the inaction on the part of an accused may sometime

go a long way to hold that  he shared a common object  with

others. 

Thus the law is that when an act is done in furtherance of

common intention of a group of people, then each member of

that group shall be liable for that act even if some members may

not have done that act directly. 

In the situation at hand, it is seen from the evidence of

PW-2 that all the three accused persons were present as part of

a pre arranged plan. PW-3 stated that Sailen was dragged away
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by Sushanta and 2 others. In his cross examination he goes to

explain that Sushanta was present along with Ram and Guna. 

From  the  above  it  is  clear  that,  though  there  is  no

evidence of Ram and Guna assaulting Sailen but both of them

assisted Sushanta by helping him drag Sailen. Accordingly it can

surely be said that there was a pre arranged plan and all three

acted in concert pursuant to the pre arranged plan. Had there

been no common intention, Sailen would not have been taken to

the place of occurrence by all  the three accused. This proves

that they acted in unison in order to give colour to their plan.

In view of the above, it can be held that Ram Arjya

and GunadharArjya is also guilty of committing an offence u/s

325/34 IPC.

With regard to the offence u/s 341/34 IPC, there is

no cogent evidence to draw the net around the accused persons.

9. ORDER

Considering  the  discussions  made  above  and  after  all

deliberations, it can be safely presumed that the prosecution has

been able to prove its case. Hence, the accused persons viz.,

SushantaArjya, Ram Arjya and GunadharArjya have been found

guilty u/s 325/34 IPC and are convicted for the same.

10.Heard the convicts on the point of sentence. The convicts have

shown remorse and have prayed for leniency. The convicts also

have stated  that  they  were  cultivators  and bread earners  for

their  families and any sentence of  imprisonment would cause

distress to their families. 
11. The next  mandatory  aspect  which is  to  be  seen  is  the

applicability of Section 3 and 4 of the Probation of Offenders Act

in the present case. It appears that the accused persons and the

victim  were  relatives  and  belonged  to  same  village  and  the
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offence was an unfortunate consequence of a family dispute.The

nature of the offence as well as the case being an old pending

warrant the extension of the benefits of Section 4 of this Act to

the convicts.
12. The convicts are allowed to be released on probation of

good conduct for a period of 3 years on entering into a bond

without  surety,  to  appear  and  receive  sentence  when  called

upon during such period, on an undertaking that the convicts will

maintain peace and good behaviour for the period of three years

and shall not involve themselves in any criminal activities.

13.Let a copy of the judgment be given to the convicted persons

immediately free of cost as per the provisions of Section 363(1),

Criminal  Procedure  Code.  The  convicted  persons  are  also

informed of their right of appeal against the judgment and order

of conviction and sentence. 

14.Bail bonds are extended for a period of 6 (Six) months as per

Section 437 A, Criminal Procedure Code.

Given under the hand and seal of this Court on this the 24th 

day of April, 2018.

          Sd/-

S Das

JMFC, Bongaigaon
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APPENDIX

Prosecution Witness:

PW-1: KukilMedhi

PW-2: SailenCh Ray

PW-3: Kandarpa Ray

PW-4: Uttam Ray

PW-5: Dr Paresh Kr Ray

PW-6: Nikunja Ray

Defence Witnesses:

None.

Prosecution Exhibits:

Exhibit 1 is the ejahar

Exhibit 2 is the Medical Report of PW-5

Exhibit 3 is the Medical Report of Dr MA Raza

Defence Exhibits: 

None.

  Sd/-

 Judicial Magistrate First Class, 
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            Bongaigaon
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