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FINAL ORDER

1. The petitioner, Mina Ray has filed this petition U/S 125 Cr.P.C.

against  the  Opposite  Party  (hereinafter  the  OP),  Sajal  Nath

praying for monthly maintenance.  The petitioner has stated that

she is the legally married wife of the OP and their marriage was

solemnised on 17.02.2016.  At the time of marriage, the parents

of the petitioner gave various items including Rs. 50,000/- to the

OP.  But after marriage the OP and his mother demanded dowry

and also  physically  and  mentally  tortured  the  petitioner.   On

25.02.2016 the OP went to Kolkata leaving the petitioner alone.

The OP during that time never contacted the petitioner.  In the

first  week  of  April  2016,  the  mother  of  the  OP  informed  the

parents  of  the  petitioner  that  as  per  the  local  custom  the

petitioner was to remain in her paternal home during the month

of Bohag and the OP would bring the petitioner back once the

month of Bohag was over.  Accordingly, the petitioner went to

her paternal home on 10.04.2016.  But since then, the OP never

contacted the petitioner for which the petitioner had to send a

legal notice on 21.10.2016.  The OP, though replied positively,

never made any attempt in reality.  The OP was a businessman

having an income of Rs. 20,000/- per month and also has landed

property.  The petitioner has no source of income and therefore

has prayed for maintenance of Rs. 10,000/- per month.
2. The  OP  filed  written  objection  denying  the  claims  of  the

petitioner.   The  OP  had  admitted  that  marriage  with  the

petitioner.   The  OP  has  stated  that  he  after  returning  from

Kolkata had brought the petitioner to his house.  But later on due

to neurological problem, the OP had to go to Siliguri and since

then has been undergoing medical treatment.  On 02.11.2016

the sisters of OP Mira Ghosh and Swapna Debnath went to bring

the petitioner but she refused.  The OP has no income and he

depends  on  the  income of  his  younger  brother.   The  OP has

stated that he is willing to live with the petitioner.  But it is the

petitioner who was avoiding him.  Thus the OP has prayed for

dismissing the petition.  



3. Both sides examined 2 witnesses each. 
4. Following points for determination are framed:

a) Whether the petitioner is entitled to maintenance?
b) Whether  the  petitioner  is  entitled  to  any  other

relief/reliefs?  
5. This  Court  has  heard  the  arguments  of  both  sides  and  has

perused the record.  

6. DECISIONS, DISCUSSIONS AND REASONS THEREFOR

7. Point No. a) 

PW-1, Mina Ray stated that she had entered

into marriage with the OP on 17.02.2016.  At the time of marriage, her

parents gave Rs. 50,000/- and ornaments to the OP. But after one week

of  marriage,  the  OP  went  to  Kolkata.   After  going  to  Kolkata,  the

behaviour of OP changed and his family started demanding dowry from

the PW-1.  When the PW-1 could not give any money, she was sent

back to her home.  The family of the OP called the PW-1 over the phone

and informed her that she could return back only if she was able to

fulfil their demands.  PW-1 also stated that the OP has not maintained

any contact with her.  

PW-2,  Arati  Ray  stated  that  she  was  the

mother of the petitioner.  PW-2 deposed that at the time of marriage,

she had given furniture, ornaments and Rs. 50,000/- to the OP.  But

after  11  days  of  marriage,  the  OP  went  to  Kolkata  leaving  the

petitioner.  PW-2 also stated that they had tried to make contact with

the OP but they failed.  In the meantime, the mother of the OP asked

the PW-2 to bring back her daughter and accordingly the petitioner was

brought back to her house.  

Thus  from  the  above,  the  story  which

surfaces is that the petitioner was neglected by the OP for which she

was forced to return back to her paternal home. 

Let  us  now see  how the  PWs fared  during

cross-examination.  



PW-1 in her cross-examination deposed that

her mother earned 3,000/- per month.  PW-1 also admitted that her

brother  handed over  Rs.  50,000/-  to  the brother  of  OP as per  their

demand.  PW-1 also stated that her sister-un-law and her uncle had

brought her to Bongaigaon from Alipurdwar. PW-1 also stated that the

OP was not present in his home at that time.  PW-1 admitted that her

husband was suffering from neurological problem and was undertaking

treatment.   PW-1  also  admitted  that  she  had  never  visited  her

matrimonial home to see her husband during his illness.  PW-1 further

admitted that her husband and the sister of her husband had come to

Bongaigaon to take her back but she had refused to return back to her

husband.  

PW-2 in her cross-examination deposed that

the petitioner was brought back to her house by the brother and sister

in law.  At that time there was no dispute between both sides.  Later on

the OP took back the petitioner to his house.  PW-2 further stated that

her brother and sister in law had to bring back her daughter as the OP

was suffering from illness.  

DW-1, Sajal Nath deposed that the petitioner

was his wife.  After one month of marriage, DW-1 went to Kolkata for

business.  When he was staying there, the petitioner returned back to

her paternal home.  DW-1 after coming back to his house, brought the

petitioner back.  But he fell sick and had to go to Siliguri for treatment.

DW-1 stated that he was advised by the doctor to surgery in his spinal

cord.  DW-1 also stated that his two sisters had gone to Bongaigaon to

bring back the petitioner but the petitioner had refused.  DW-1 also

tried to bring the petitioner but she did not oblige.  

DW-2,  Mina  Ghosh  deposed  that  on

02.11.2016,  she  along  with  Swapna  Debnath  had  gone  to  the

petitioner’s house to bring her back but the petitioner refused.  

DW-1 in his cross-examination admitted that

the petitioner had given furniture, utensils etc.  DW-1 further admitted

that he had not proven the medical documents submitted by him by

examining the concerned doctors.  



 Order  for  maintenance  of  wives,  children

and parents.

(1)  If  any  person  having  sufficient  means  neglects  or  refuses  to

maintain-

(a) his wife, unable to maintain herself, or

(b) his legitimate or illegitimate minor child, whether married or not,

unable to maintain itself, or

1. Subs. by Act 45 of 1978, s. 12, for" Chief Judicial Magistrate" (w. e. f,

18- 12- 1978 ). 

(c) his legitimate or illegitimate child (not being a married daughter)

who  has  attained  majority,  where  such  child  is,  by  reason  of  any

physical or mental abnormality or injury unable to maintain itself, or

(d)  his  father  or  mother,  unable  to  maintain  himself  or  herself,  a

Magistrate of the first class may, upon proof of such neglect or refusal,

order such person to make a monthly allowance for the maintenance of

his  wife  or  such  child,  father  or  mother,  at  such  monthly  rate  not

exceeding five hundred rupees in the whole, as such Magistrate thinks

fit, and to pay the same to such person as the Magistrate may from

time to time direct: Provided that the Magistrate may order the father

of  a  minor  female  child  referred  to  in  clause  (b)  to  make  such

allowance, until she attains her majority, if the Magistrate is satisfied

that  the  husband  of  such  minor  female  child,  if  married,  is  not

possessed of sufficient means. Explanation.- For the purposes of this

Chapter,-

(a) " minor" means a person who, under the provisions of the Indian

Majority Act, 1875 (9 of 1875 ); is deemed not to have attained his

majority;

(b)  "  wife"  includes  a  woman  who  has  been  divorced  by,  or  has

obtained a divorce from, her husband and has not remarried.

(2) Such allowance shall be payable from the date of the order, or, if so

ordered, from the date of the application for maintenance.

(3) If  any person so ordered fails without sufficient cause to comply

with the order, any such Magistrate may, for every breach of the order,

issue a warrant for levying the amount due in the manner provided for

levying fines, and may sentence such person, for the whole or any part

of each month' s allowances remaining unpaid after the execution of



the  warrant,  to  imprisonment  for  a  term which may extend to  one

month or until payment if sooner made: Provided that no warrant shall

be issued for the recovery of any amount due under this section unless

application be made to the Court to levy such amount within a period

of one year from the date on which it became due: Provided further

that if such person offers to maintain his wife on condition of her living

with him, and she refuses to live with him, such

Magistrate may consider any grounds of refusal stated by her, and may

make an order under this section notwithstanding such offer, if he is

satisfied  that  there  is  just  ground  for  so  doing.  Explanation.-  If  a

husband  has  contracted  marriage  with  another  woman  or  keeps  a

mistress, it shall be considered to be just ground for his wife' s refusal

to live with him.

(4) No Wife shall be entitled to receive an allowance from her husband

under this section if she is living in adultery, or if, without any sufficient

reason,  she  refuses  to  live  with  her  husband,  or  if  they  are  living

separately by mutual consent.

(5) On proof that any wife in whose favour an order has been made

under this section is living in adultery, or that without sufficient reason

she refuses to live with her husband, or that they are living separately

by mutual consent, the Magistrate shall cancel the order.

Thus the above provision makes it clear that

a  husband  having  sufficient  means  must  maintain  his  wife  who  is

unable to maintain herself. 

In  the  present  case,  there  is  no  dispute

regarding the marriage between the petitioner and the OP. also it has

been proved that  the  petitioner  and  the  OP  were  living  separately.

Therefore as the law says, the petitioner should get maintenance from

the OP.

But before that, it must be seen whether the

OP has been able to prove his version or not.

The case of the OP is based on two grounds:

a) the OP was suffering from illness, b) the petitioner was not willing to

live with the OP.



The OP as DW-1 deposed that after returning

from Kolkata he had fallen sick and the doctor  had advised him to

undergo surgery. The OP also in his objection stated that due to his ill

health, he was dependent on his brother’s income and had no income

of  his  own.  The  petitioner  as  PW-1  in  her  cross  examination  had

admitted that the OP was suffering from neurological problems. 

The  DW-1  also  exhibited  certain  medical

prescriptions in order to prove his claim.

Now  the  question  is  whether  the  said

documents are admissible or not.

When  a  document  can  be  said  to  have  been

proved? The law is well settled that mere exhibiting a document

will not per se establish the veracity of a document. 

Section 67 of the Evidence Act states that “If

a document is alleged to be signed or to have been written wholly or in

part by any person, the signature or the handwriting of so much of the

document as is  alleged to be in that  person's  handwriting must  be

proved  to  be  in  his  handwriting.”  This  means  that  mere  filing  a

document in  a  court  is  not  enough to  make a  document part  of  a

record. This section states that when a document filed before a Court is

alleged to have been signed or written wholly or partly by any person it

must be proved that it was signed or written by that person whose

signature or writing it purports to be.

The  DW-1  has  exhibited  certain  medical

prescriptions and reports as Exhibit A, B and C. 

Thus  in  order  to  prove  the  above  documents,  it

must  be  first  proved that  those  documents  were  indeed  written  or

signed by the persons who had written them. This  has to be done

either  by  examining  the  person  executing  the  document  or  by

examining any witness acquainted with the signature of the executor.

In the present case, the said documents have not been proved as per

law and hence cannot be held to be admissible.



With regard to the sickness of the OP, although it is

seen from the admissions of the PW-1 as well as evidence of the DWs,

that the OP was indeed suffering from neurological problems but there

is no evidence to suggest that such sickness was permanent or it had

the nature of changing the lifestyle of the OP. The OP has not been able

to furnish any recent medical reports and also could not prove that it

his condition was chronic and persisting making him unfit to work. 

Another aspect is the unwillingness of the petitioner

to live with the OP. Refusal  to live with the husband maybe a valid

ground for non-payment of maintenance.

In  the  present  case,  the  OP  stated  that  the

petitioner was not willing to live with him and also refused to come

when they had gone to bring her. The petitioner as PW-1 also admitted

that she was not willing to return back to her husband. Even when the

OP  and  his  relatives  made  an  endeavour  to  take  her  back,  the

petitioner refused.

Now refusal  to  live without any reason is  a  valid

ground for not providing maintenance. But in our case, the petitioner

as PW-1 has already deposed that after marriage she was subjected to

harassment in the name of dowry from her in laws. It is natural that a

person  facing  torture  in  her  matrimonial  home  would  not  want  to

return. 

With  regard  to  the  aforesaid  piece  of  evidence,

there  is  nothing  to  show  that  the  petitioner  was  not  subjected  to

harassment during her stay in her matrimonial home. The OP has not

been able to discredit her evidence in any manner.

Hence  her  evidence  provides  the  necessary

explanation to her refusal to stay in the house of the OP.

In view of the above, it can be said that the OP has

not  been  able  to  show  that  his  case  falls  under  the  ambit  of  the

exceptions  to  the  S  125  CrPC  thereby  requiring  him  to  provide

maintenance to the petitioner.



Thus  point  No(a)  is  decided  in  favour  of  the

petitioner.

8. Point No (b)

The petitioner has prayed for monthly maintenance

of Rs 10,000/-.

With regard to the income of the OP, the petitioner

as PW-1 deposed that the OP was a businessman having an income of

Rs 25,000/- per month. In her cross examination, PW-1 stated that the

OP drove others cars. PW-1 also admitted that she had not submitted

any documents as proof of his income or properties.

OP in evidence deposed that he was unemployed. 

Thus from the above it appears that the petitioner

has not been able to provide a clear picture as to the income and the

profession of the OP. 

It is a settled position of law that it is the natural

duty of a man to maintain his wife, children and parents when they are

unable to maintain themselves.

Such being the case, the OP is directed to pay Rs

2000/- per month as maintenance to the petitioner.

Point No (b) is decided accordingly.



9. ORDER

The petition is allowed on contest.

The OP is directed to pay Rs 2000/- per month as

maintenance to the petitioner from the date of this order.

Furnish a free copy.

Given under the hand and seal of this Court on this

the 24th day of April, 2018.

Sd/-

JMFC

    Bongaigaon



APPENDIX

Petitioner’s Witness:

PW-1: Mina Ray

PW-2: Arati Ray

Opposite Party’s Witnesses:

DW-1: Sajal Nath

DW-2: Mina Ghosh

Petitioner’s Exhibits:

None

Opposite Party’s Exhibits: 

Exhibit A: Medical Prescription

Exhibit B: MRI Report

Exhibit K: Medical History Report

Sd/-

Judicial Magistrate First Class, 

Bongaigaon


