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  J U D G M E N T

1. The  petitioner,  Munjuwara  Khatun  has  filed  this  petition  u/s  125  CrPC

against Opposite Party, Abdul Khalil. The case in brief is that the petitioner

was married to the OP on 24-06-2012. After 2 months of living together,

the OP started demanding dowry from the petitioner and also physically

and mentally abused her. During this period, a girl child was born to the

petitioner. On 19-05-2014, the OP on the instigation of his family members

drove the petitioner along with her child out of his house on her inability to

bring dowry. On 23-05-2014 the OP even went to the petitioner’s parental

house and abused her parents. The OP has never provided any financial

help to the petitioner since the day she was forced to leave his house. 
2. The OP filed written objection denying the claims of the petitioner. The OP

has stated that petitioner after marriage had not performed her marital

obligations. On 19-05-2014, the petitioner went to her parental house with

her child and since then she did not come as she did not want to live with

the OP. The petitioner used to say that the OP was poor and hence was not

willing to continue the relation. When the OP went to bring the petitioner,

she abused the OP and drove him out.  The petitioner also filed a case

under  PWDV Act  against  the OP.  The OP has  stated that  he is  a  poor

person and has to maintain his old mother. As such it was not possible for

him to provide maintenance to the petitioner.
3. Petitioner examined 2 witnesses while the OP did not examine any.
4. This Court has heard the arguments of both sides and has perused the

record.
5. Following points for determination are framed and discussed accordingly:

(a) Whether the petitioner is entitled to any maintenance

from the OP?
(b) Whether  the  parties  are  entitled  to  any  other

relief/reliefs claimed?
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6.  DISCUSSIONS, DECISIONS AND REASONS THEREFOR

7. Point No (a)

What appears from the pleadings of both sides is

that the petitioner is the married wife of the OP. A child was born to the

couple. But the OP drove the petitioner out of his house and since then the

OP has not paid any maintenance to the petitioner and her daughter. The

OP on the other hand has stated that the petitioner had gone willingly and

never returned. 

 The petitioner as PW-1 deposed that the PW-1

had married to the OP on 24-06-2012. After 2 months of living together,

the OP started demanding dowry from the PW-1 and also physically and

mentally abused her. During this period, a girl child was born to the PW-1.

On 19-05-2014, the OP on the instigation of his family members drove the

PW-1  along with her child out of his house on her inability to bring dowry.

On 23-05-2014 the OP even went to the PW-1’s parental house and abused

her parents. The OP has never provided any financial  help to the PW-1

since  the  day she  was  forced to  leave his  house.  PW-2 Abdul  Hussain

reiterated the statements made by the PW-1. 

 PW-1 in her cross examination stated that she

had not submitted receipts of anything given during marriage. PW-1 also

stated  that  at  the time of  marriage,  she was  given  property  worth  Rs

20,000/-. PW-1 also stated that she had filed a case u/s 498A IPC against

her husband where he had got acquitted. PW-1 also stated that she had

been assaulted by the OP on 19-05-2014. PW-1 further stated that she had

not submitted any documents relating to the OP’s property.  PW-1 even

said that she did not want to live with the OP as the OP kept threatening to

assault her. 

PW-2 stated that OP or anybody from his family

had never come to his house. 

S 125 CrPC provides that

(1) If any person having sufficient means neglects or refuses to maintain-
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(a) his wife, unable to maintain herself, or

(b)  his  legitimate  or  illegitimate  minor  child,  whether  married  or  not,

unable to maintain itself, or

1. Subs. by Act 45 of 1978, s. 12, for" Chief Judicial Magistrate" (w. e. f, 18-

12- 1978 ). 

(c) his legitimate or illegitimate child (not being a married daughter) who

has attained majority, where such child is, by reason of any physical or

mental abnormality or injury unable to maintain itself, or

(d)  his  father  or  mother,  unable  to  maintain  himself  or  herself,  a

Magistrate of the first class may, upon proof of such neglect or refusal,

order such person to make a monthly allowance for the maintenance of his

wife or such child, father or mother, at such monthly rate not exceeding

five hundred rupees in the whole, as such Magistrate thinks fit, and to pay

the same to such person as the Magistrate may from time to time direct:

Provided that the Magistrate may order the father of a minor female child

referred to in clause (b)  to make such allowance,  until  she attains her

majority,  if  the  Magistrate  is  satisfied that  the  husband of  such  minor

female child, if married, is not possessed of sufficient means. Explanation.-

For the purposes of this Chapter,-

(a)  "  minor"  means  a  person  who,  under  the  provisions  of  the  Indian

Majority  Act,  1875  (9  of  1875  );  is  deemed  not  to  have  attained  his

majority;

(b) " wife" includes a woman who has been divorced by, or has obtained a

divorce from, her husband and has not remarried.

(2) Such allowance shall be payable from the date of the order, or, if so

ordered, from the date of the application for maintenance.

(3) If any person so ordered fails without sufficient cause to comply with

the order, any such Magistrate may, for every breach of the order, issue a

warrant for levying the amount due in the manner provided for levying

fines, and may sentence such person, for the whole or any part of each

month' s allowances remaining unpaid after the execution of the warrant,

to  imprisonment  for  a  term  which  may  extend  to  one  month  or  until

payment if sooner made: Provided that no warrant shall be issued for the

recovery of any amount due under this section unless application be made

to the Court to levy such amount within a period of one year from the date

on which it  became due: Provided further that if  such person offers to
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maintain his wife on condition of her living with him, and she refuses to

live with him, such

Magistrate may consider any grounds of refusal stated by her, and may

make  an  order  under  this  section  notwithstanding  such  offer,  if  he  is

satisfied that there is just ground for so doing. Explanation.- If a husband

has contracted marriage with another woman or keeps a mistress, it shall

be considered to be just ground for his wife' s refusal to live with him.

(4) No Wife shall be entitled to receive an allowance from her husband

under this section if she is living in adultery, or if, without any sufficient

reason,  she  refuses  to  live  with  her  husband,  or  if  they  are  living

separately by mutual consent.

(5) On proof that any wife in whose favour an order has been made under

this  section  is  living  in  adultery,  or  that  without  sufficient  reason  she

refuses to  live  with  her  husband,  or  that  they are  living separately  by

mutual consent, the Magistrate shall cancel the order.

Thus the above provision makes it clear that a husband

having sufficient means must maintain his wife who is unable to maintain

herself. 

In the present case, there is no dispute regarding the

marriage between the petitioner and the OP. Also it has been proved that

the petitioner and the OP were living separately. Therefore as the law says,

the petitioner should get maintenance from the OP.

But before that, it must be seen whether the OP has

been able to prove his version or not.

The  case  of  the  OP  is  based  on  the  plea  that  the

petitioner left the OP’s home willingly and never returned. 

From the evidence it  is  seen that  the petitioner  has

stated that she had been driven out by the OP. In her cross examination

too she had admitted that she was assaulted by the OP and she did want

to  live  with  the  OP  because  of  the  constant  threats  of  the  OP.  These

evidences have not been challenged by the OP and have gone unrebutted.

Moreover the OP has not even any evidence to prove his pleadings or to

prove  his  version  of  the  story.  The  evidence  of  the  petitioner  is  clear
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enough  to  suggest  that  the  petitioner  has  been  made  to  live  in  her

parental  house  owing  to  some  domestic  dispute  and  the  OP  has  not

provided any maintenance to her. Regarding the acquittal of the OP in a

case u/s 498A IPC, it can be said that acquittal in a criminal case would not

help the OP in his endeavour of not providing maintenance to his wife. 

Since S 125 CrPC has been incorporated for the welfare

of the people who need assistance, it becomes the duty of the Courts to

see that such endeavour is not defeated due to trifles. In the present, the

OP as a husband and father has a solemn duty to maintain his wife and

the minor child. 

 There is nothing to suggest that the petitioner is not

the wife of the OP or she has deserted the OP without any reasons. 

Accordingly, this Court is of the opinion that the OP is

liable to maintain the petitioner as well as his minor child.

8. Point No (b)

The  petitioner  has  claimed  monthly  maintenance  of  Rs

10,000 for herself as well as her minor child. In her evidence, the PW-1 has

deposed  that  the  OP  has  sufficient  income  and  properties  and  earns

around Rs 25,000 per month. The OP on the other hand has stated that he

was a daily wage earner and also had to maintain his mother.  

Since the petitioner has not been able to give satisfactory

proof regarding the income of the OP, hence her prayer for directing the

OP to pay monthly maintenance to the tune of Rs 10,000/- is not allowed.

Rather the OP shall pay Rs 1000/- to the petitioner and Rs

500 to his minor child as monthly maintenance.

Point (b) is decided accordingly. 
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9.  ORDER

The petition is allowed on contest.

The OP shall pay Rs 1000/- to the petitioner and Rs 500 to his

minor child as monthly maintenance from the date of this order.  

Furnish a free copy.

Given under the hand and seal of this Court on this the 28th

day of September, 2018.

JMFC

Bongaigaon
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APPENDIX

Petitioner’s Witness:

PW-1: Munjuwara Khatun

PW-2: Abul Hussain

Opposite Party’s Witnesses:

None

Petitioner’s Exhibits:

None

Opposite Party’s Exhibits: 

None

Sd/-

Judicial Magistrate First Class, 

 Bongaigaon
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