
IN THE COURT OF JUDICIAL MAGISTRATE FIRST

CLASS, BONGAIGAON

PRC No: 282 of 2019

U/s 323/294/354-B/506, IPC

State

Vs

1. Chand Mohan Sarkar

......Accused 

Present: Sri Surajit Das

   Evidence recorded on: 23-10-2019,

           05-11-2019,

   13-11-2019,

    27-11-2019

Arguments heard on: 13-02-2020

Judgment delivered on: 24-02-2020

For the Prosecution:  Assistant Public Prosecutor, P Chatterjee

For the Defence:  S Sarkar

JUDGMENT

1. The  case  of  the  prosecution  in  brief  is  that  the  accused  Chand

Mohan  Sarkar  invited  Sri  Ananta  Sarkar,  the  informant’s  son  and

forcefully  fed  him  alcohol-cannabis  and  after  giving  Ananta  Sarkar
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some money, made him to play ludo. Seeing this, the informant’s wife,

Saraswati  Sarkar  on  10.05.2019  at  around  3:30  PM,  went  to

Chowraguri Tiniali. The accused prevented the informant’s wife from

bringing  her  son  and  also  pushed  her  son  into  a  pond.  When  the

informant’s  wife  protested,  the  accused  abused  her  using  obscene

language and after  making her  naked,  attacked her  with  kicks  and

punches. The accused also threatened her with dire consequences.     

     

2. On receipt of the ejahar, the Officer in Charge, Bongaigaon Police

Station  registered  Bongaigaon  P.S.  Case  No-312/19  under  sections

352/294/354-B/506,  I.P.C.  The  police  after  investigation  submitted

charge sheet against the accused under sections 323/294/354-B/506,

I.P.C.

3. On appearance of the accused, copies were furnished to him as per

section 207 Cr.P.C. and after hearing and perusal of the materials on

record,  formal  charges  under  sections  323/294/354-B/506,  IPC  were

framed, read over and explained to the accused to which they pleaded

not guilty and claimed to be tried.

4. The prosecution side to prove its case examined 8 PWs. 

5. The statements of the accused person under section 313, Cr.P.C.

were recorded. I have heard both the learned Assistant P.P. and the

learned counsel for the accused person.

6.  POINTS FOR DETERMINATION:-

i) Whether the accused, on 10.05.2019 at around 3:30 PM,

voluntarily  caused  hurt  to  the  son  and  wife  of  the

informant and, thereby, committed an offence punishable

under Section 323 IPC?

ii)   Whether the accused on the same day, time and place,

uttered obscene words in a public place to the wife of the

informant  to  the  annoyance  of  others  and  thereby

committed an offence punishable under section 294 IPC?
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iii)    Whether the accused on the same day, time and place,,

assaulted  or  used  criminal  force  to  the  wife  of  the

informant with the intention of disrobing or compelling her

to  be  naked  and,  thereby,  committed  an  offence

punishable under Section 354-B IPC?

iv)  Whether the accused on the same day, time and place,

criminally  intimidated  the  wife  of  the  informant  and

thereby committed an offence punishable under Section

506 IPC?

DISCUSSIONS, DECISIONS AND REASONS THEREOF:-

7. It has been alleged that the accused had committed offences u/s

323/294/354-B/506 IPC.

 PW-1, Sukumar Sarkar stated that the incident took

place on 10.05.2019.  At the time of the incident, PW-1 was away

from him home at market. PW-1’s son Ananta Sarkar informed him

over phone that the accused Chand was trying to murder Ananta’s

mother. After receiving the information, PW-1 went to the place of

occurrence.  PW-1  saw  a  huge  gathering.  PW-1’s  wife  Saraswati

Sarkar was lying on the ground. One of the onlookers told the PW-1

that only Sarathi Bhowmik and Rina Biswas had seen the incident.

PW-1 then got to know from Sarathi Bhowmik that there was a fight

between PW-1’s wife and the accused.  Sarathi Bhowmik came to

the place  of  occurrence  after  hearing  noises  and saw Saraswati

Sarkar lying naked in a jungle. After that PW-1 brought Saraswati

Sarkar to her home and inquired about the matter. Saraswati told

the PW-1 that she had tried to stop Ananta from gambling with the

accused.  Then  the  accused  prevented  Saraswati  from  taking

Ananta with her and after punching Ananta twice, pushed him into

the pond. After that when Saraswati asked the accused as to why

he had  assaulted  Ananta,  the  accused  pushed Saraswati  to  the

ground.  When  Saraswati  tried  to  stand  up,  the  accused  again
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pushed her in a jungle, ripped her clothes and made her naked. The

accused then kicked twice in the chest of Saraswati. The accused

further threatened Saraswati that if she filed a case, then he would

cut her. After 2 days, the PW-1 filed the case. 

 During  cross-examination,  it  was  suggested

that the PW-1 did not state in his statements u/s 161 CrPC that

“PW-1 saw a  huge gathering.  PW-1’s  wife  Saraswati  Sarkar  was

lying on the ground. One of the onlookers told the PW-1 that only

Sarathi Bhowmik and Rina Biswas had seen the incident. PW-1 then

got to know from Sarathi Bhowmik that there was a fight between

PW-1’s wife and the accused. Sarathi Bhowmik came to the place of

occurrence  after  hearing  noises  and  saw  Saraswati  Sarkar  lying

naked in a jungle. After that PW-1 brought Saraswati Sarkar to her

home and inquired about the matter. Saraswati told the PW-1 that

she had tried to stop Ananta from gambling with the accused. Then

the accused prevented Saraswati from taking Ananta with her and

after punching Ananta twice, pushed him into the pond. After that

when Saraswati  asked the  accused  as  to  why he had assaulted

Ananta,  the  accused  pushed  Saraswati  to  the  ground.  When

Saraswati  tried to stand up,  the accused again pushed her in  a

jungle, ripped her clothes and made her naked. The accused then

kicked  twice  in  the  chest  of  Saraswati.  The  accused  further

threatened Saraswati that if she filed a case, then he would cut her.

After 2 days, the PW-1 filed the case.”

 PW-7, the Investigating Officer confirmed that

PW-1 did not state the aforesaid statements to him. 

 PW-2 stated that on the day of the incident

she had come out of her home in search of her son. PW-2 saw her

son along with 3 others sitting near a road turning near her house.

PW-2 then directed her son to leave that place. When her son was

about to leave, the accused stopped him and after holding his shirt,

punched twice in  his  chest  and pushed him into a  pond.  Siddhi

Sarkar prevented Ananta from falling in the pond. When PW-2 was

about to bring her son, the accused pushed her onto the tarmac.
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PW-2 received injuries in her right hand. The accused then again

picked her  up and pushed her.  PW-2 again  fell  down.  Her  head

struck a tree and she received injuries in her hand. PW-2’s body fell

on  a  wall  located  around  a  paddy  field.  After  that  the  accused

ripped apart her clothes and made her naked. Champa Sarkar and

Rina Biswas picked her up. The accused also threatened to cut the

PW-2  into  pieces  and  also  verbally  abused  her  using  obscene

language. 

 In  her  cross-examination,  PW-2  denied  the

suggestion that she had not stated before the police that “when her

son was about to leave, the accused stopped him and after holding

his shirt, punched twice in his chest and pushed him into a pond.

Siddhi Sarkar prevented Ananta from falling in the pond. When PW-

2 was about to bring her son, the accused pushed her onto the

tarmac. PW-2 received injuries in her right hand. The accused then

again picked her up and pushed her.  PW-2 again fell  down. Her

head struck a tree and she received injuries in her hand. PW-2’s

body fell  on a wall  located  around a paddy field.  After  that  the

accused ripped apart  her  clothes and made her  naked.  Champa

Sarkar and Rina Biswas picked her up. The accused also threatened

to  cut  the PW-2 into  pieces  and also  verbally  abused her  using

obscene language.”

 PW-7 confirmed that PW-2 had not stated the

aforesaid statements to him.

 PW-3 stated that on the day of the incident

he had been sitting along with his 3 friends at a road intersection.

Along  with  the  PW-3,  Siddhi  Sarkar,  Saurav  Sarkar  and  Chand

Mohan  Sarkar  were  also  sitting.  After  sometime,  PW-3’s  mother

Saraswati Sarkar came to call the PW-3, but Chand Mohan stopped

him from leaving.  When PW-3’s mother protested, Chand Mohan

pushed the PW-3 into the pond. After that Chand Mohan assaulted

PW-3’s mother and made her naked by ripping off her cloths. Then

Siddhi Sarkar and few other people came and rescued the PW-3.

Later on, PW-3’s father took his mother to Bongaigaon Civil Hospital

for treatment. 
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 In  his  cross-examination,  PW-3  denied  the

suggestion  that  he  had  not  stated  before  the  police  that  the

accused had ripped off the clothes of his mother. PW-3 also denied

the suggestion that he had not stated before the police that Siddhi

Sarkar had rescued him. PW-3 also stated that the police did not

seize any articles regarding the incident. 

 PW-4,  Sarathi  Bhowmick  stated  that  at  the

time of the incident, she had been present in her home. Hearing

hue and cry, PW-4 went to the place of occurrence. There, PW-4

saw  Saraswati  Sarkar,  Sarswati  Sarkar’s  son  and  other  people

present in the place of occurrence. PW-4 heard that the accused

had pushed Saraswati Sarkar. PW-4 did not see the incident. 

 PW-5,  Champa  Sarkar  stated  that  she  had

gone out of  her house after hearing noises.  There,  PW-5 saw a

crowd.  PW-5  heard  that  Saraswati  first  hit  the  accused  with  a

sandal following which the accused pushed Saraswati. PW-5 did not

see the incident. 

 PW-6, Rina Biswas deposed that on the day of

the incident, she had gone out of her house after hearing noises.

PW-6 heard that Saraswati and her son had assaulted the accused.

PW-6 did not witness the incident.

 PW-4,  PW-5  and  PW-6  are  merely  hearsay

witnesses and they did not see the incident. 

 Thus  from  the  above,  it  appears  that  the

major portion of the statements made by the PW-1 and PW-2 were

not made before the Investigating Officer at the time of recording

of  the  statement  u/s  161  CrPC.  Most  of  the  incriminating

statements  which  constituted majority  of  the  evidences  of  PW-1

and PW-2 were not present in their  respective statements made

before the I/O. This was confirmed by the I/O as PW-7. Hence the

aforesaid  statements  cannot  be  taken  into  account  as  it

amounts to a material omission. (See explanation to Sec 162

CrPC)
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 Moreover, PW-2 and PW-1 stated that Sarathi

Bhowmik,  Champa  Sarkar  and  Rina  Biswas  had  witnessed  the

incident and it was Champa Sarkar who rescued PW-2 when she

had been lying naked. But Sarathi Bhowmik, Champa Sarkar and

Rina Biswas stated that they had not witnessed anything. In fact,

PW-6, Rina Biswas told that it was Saraswati  Sarkar and her son

who had assaulted the accused.  But none of them saw anything

and  arrived  at  the  place  of  occurrence  only  after  the  alleged

incident  had  taken  place.  PW-1,  PW-2  and  PW-3  are  family

members and as such, they are related witnesses. The settled law

is  that  a  court  should  examine  the  evidence  of  a  related  and

interested  witness  having  an  interest  in  seeing  the  accused

punished  and  also  having  some  enmity  with  the  accused  with

greater  care  and  caution  than  the  evidence  of  a  third  party

disinterested and unrelated witness.

 Such evidences of the related witnesses have

to  be  used  very  carefully  and  further  corroboration  from

independent witnesses is necessary. In the present situation, all the

3 witnesses i.e. PW-4, PW-5 and PW-6 who from the version of PW-

1, PW-2 and PW-3 were eye witnesses and had seen everything,

themselves deposed before this Court  that  they did not  see the

incident with their own eyes. Hence in view of their statements as

well  as  in  absence  of  corroboration  from  the  independent

witnesses, it becomes difficult to accept the testimonies of the PW-

1, PW-2 and PW-3 alone. Also the credibility of the testimonies of

PW-1 and PW-2 gets diluted as there are material  contradictions

between  their  statements  before  the  Court  and  the  statements

made before the I/O. In view of the above, this Court believes that

the prosecution has not been able to prove the case beyond all

reasonable doubts.  

                                                         7



ORDER

8. Situated thus, the accused, Chand Mohan Sarkar is acquitted of the

offences  under  sections  323/294/354-B/506  of  the  Indian  Penal

Code and set at liberty forthwith.  

9. Bail  bonds are extended for a period of 6 (Six) months as per  

Section 437 A, Criminal Procedure Code.

10. Given in my hand and under the seal  of  this  court  on this  the  

24th  day of February, 2020.

              Sri Surajit Das 

Judicial Magistrate First Class, Bongaigaon
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APPENDIX

Prosecution Witness:

PW-1: Sukumar Sarkar

 PW-2: Saraswati Sarkar

 PW-3: Ananta Sarkar

 PW-4: Sarathi Bhowmick

PW-5: Champa Sarkar

 PW-6: Rina Biswas

 PW-7: Siba Prasad Kalita

 PW-8: Mohibul Islam Mollah

 

Defence Witnesses:

None.

Prosecution Exhibits:

Exhibit 1 is the ejahar

 Exhibit 2 is the extract copy of GD  

Entry

 Exhibit 3 is the sketch map

 Exhibit 4 is the charge sheet

Defence Exhibits: 

None.

Judicial Magistrate First Class, Bongaigaon
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