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IN  THE  COURT  OF  THE  CHIEF  JUDICIAL  MAGISTRATE  : 
BONGAIGAON.

CR CASE No. 60/2012.
U/S. 7 of Essential Commodities Act.

                                                                        State of Assam  
             -Vs-

                      1. Sri Manik Mahanti.
           2. Sri Jyotirmoy Das.

Present: Sri A.U. Ahmed, AJS
             Chief Judicial Magistrate,
             B  ongaigaon  .

Name of Complainant: Sri Habibur Rahman,
                                     Inspector, FCS & CA, Bongaigaon

Advocates appeared:
             For the Prosecution: Mr. T. Bhowmick, Assistant PP.
             For the Defence/Accused persons: Mr. K. Raja.

Date fixed for argument: 30.09.2013.

Date fixed for Judgment: 08.10.2013  .  

   J  U  D  G  M  E  N  T

1.                  It is case for violation of 3(1) (c) of LPG (Regulation of 

Supply and distribution) Order, 2000.

2.                   The prosecution case in brief is that acting on tip off on  

12.10.2011 at  around 2:15  PM a  team of  officers  of  FCS  &  CA, 

Bongaigaon including the complainant, LPG Sales Officer of IOCL, 

Bongaigaon  and  Police  personnel  of  Bongaigaon  Police  Station 

visited  M/S.  Rendezvous  Restaurant  situated  at  Chapaguri  Road, 

North  Bongaigaon  to  verify  about  illegal  use  of  domestic  LPG 

cylinder in the
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                                                                                           Contd....P/

2.

same for commercial purposes. During inspection they found 2 Nos. 

of Domestic LPG Cylinders being used for cooking in the kitchen of 

the said restaurant. On being asked the accused manager of the 

restaurant informed them that the domestic LPG cylinders had been 

being used in commercial purpose in restaurant on exhausting of 

commercial  LPG cylinder  to  cook the indent  of  customers  sitting 

therein.  He  seized  2  nos  of  used  domestic  LPG cylinders  in  the 

kitchen  from  the  possession  of  the  accused  Manik  Mahanti, 

manager of  the said restaurant and gave the same in zimma of 

Brojen Das, Manager of M/S. Leela Gas Agency, and Bongaigaon. He 

submitted  the  Offence  Report  for  registering  a  case  under 

appropriate  provision  of  law  against  the  accused  persons.  On 

receipt of the Offence Report this court registered a criminal and 

took cognizance U/S. 7 of the EC Act against the accused person. 

Hence, the prosecution case has come up.

3.                      On completion of appearance of the accused persons,  

copy of complaint and other relevant documents were supplied to 

them.  The  particulars  of  offence  U/S.  7(i)  of  EC  Act,  1955  for 

violation of the clause 3(1)(c)/3(2) of the LPG (Regulation of Supply 

& Distribution) Order, 2000 is explained to the accused persons to 

which they pleaded not guilty and claimed to be tried.

4.                        During trial the prosecution has examined as many 

as  3(three)  prosecution  witnesses  in  support  of  its  case.  The 
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accused persons have been examined under section 313 CrPC. The 

defence has examined none. Plea of defence is total denial.

                                                                                                    Contd....P/

3.

5.                            -: POINT FOR DETERMINATION :- 

                   (a) Whether the accused persons violated the clause 
                         3(1) (c) of the LPG (Regulation of Supply & 
                         Distribution) Order, 2000?

6.                      -: DECISION AND REASONS THEREOF :-

                 I  have very carefully gone through the marathon 

threadbare  arguments  duly  put  forwarded by the Ld.  Lawyers  of 

both sides as well as evidence on record. In the very outset it has 

been strenuously contended by the Ld. Defence Counsel that there 

is no coherent and convincing evidence on record to substantiate 

violation of the clause 3(i) (c) of the LPG (Regulation of Supply & 

Distribution) Order, 2000. On the other hand the Ld. Assistant PP 

appearing on behalf of State of Assam refuting aforesaid submission 

has submitted that there is  evidence showing that  clause of  the 

aforesaid  Order  was  violated  by  the  accused  persons.  Prior  to 

forming  any  opinion  in  respect  of  rival  submissions,  it  would  be 

apposite to ponder over the evidence on record. Hence I would like 

to move on to the evidence on record.

7.                      The contents of clause 3(I) (c) of  the LPG (Regulation  

of Supply & Distribution) Order, 2000 is reproduced below:-

                “A person having a connection for liquefied petroleum 

gas under the public distribution system, shall not  use liquefied 

petroleum gas for any purpose other than for which the consumer 

is registered with the distributor of a Government Oil Company”.
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8.                     The contents of Clause 3(2) of the LPG (Regulation of 

Supply & Distribution) Order, 2000 is given below: 

                                                                                           Contd....P/

4.

             “The supply of liquefied petroleum gas to domestic 

category consumers shall be made in 14.2 Kg capacity cylinder 

and to those falling under non-domestic category shall be made 

in 19 Kg/47.5 capacity cylinder, or in such capacity cylinders as 

may be notified, by the Central Government from time to time.”

9.                        It has been submitted by the Ld. Defence Counsel  

that the search in the alleged restaurant and seizure list marked as 

Ext1 were not made in compliance with the provision of the section 

100 of  CrPC.  The section 100 CrPC reads as:-“100. Persons in 

charge of closed place to allow search. 

    (1) Whenever any place liable to search or inspection under 
this Chapter is closed, any person residing in, or being in charge 
of, such place, shall, on demand of the officer or other person 
executing the warrant, and on production of the warrant, allow 
him free ingress thereto, and afford all reasonable facilities for 
a search therein. 

(2) If ingress into such place cannot be so obtained, the officer 
or  other  person  executing  the  warrant  may  proceed  in  the 
manner provided by sub- section (2) of section 47. 

(3) Where  any  person  in  or  about  such  place  is  reasonably 
suspected of concealing about his person any article for which 
search should be made, such person may be searched and if 
such person is a woman, the search shall be made by another 
woman with strict regard to decency. 

(4) Before making a search under this Chapter, the officer or 
other  person  about  to  make  it  shall  call  upon  two  or  more 
independent and respectable inhabitants of the locality in which 
the place to be searched is situate or of any other locality if no 
such inhabitant of the said locality is available or is willing to be 
a witness to the search, to attend and witness the search and 
may issue an order in writing to them or any of them so to do. 

http://indiankanoon.org/doc/1101137/
http://indiankanoon.org/doc/1662226/
http://indiankanoon.org/doc/1872626/
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(5) The search shall be made in their presence, and a list of all 
things seized in the course of such search and of the places in 
which they are  respectively  found shall  be prepared by  such 
officer or other person and signed by such witnesses; but no 
person witnessing a search under this section shall be required 
to attend the Court as a witness of the search unless specially 
summoned by it. 

                                                                                   Contd...P/5.

(6) The occupant of the place searched, or some person in his 
behalf, shall, in every instance, be permitted to attend during 
the search. and a copy of the list prepared under this section, 
signed  by  the  said  witnesses,  shall  be  delivered  to  such 
occupant or person. 

(7) When any person is searched under sub- section (3), a list of 
all  things taken possession of  shall  be prepared,  and a  copy 
thereof shall be delivered to such person. 

(8) Any  person  who,  without  reasonable  cause,  refuses  or 
neglects  to  attend  and  witness  a  search  under  this  section, 
when called upon to do so by an order in writing delivered or 
tendered to him, shall be deemed to have committed an offence 
under section 187 of the Indian Penal Code (45 of 1860).

10.                 PW1 is Sri Arun Kumar Saxena who was one of the 

persons  of  the  team  constituted  for  making  search  in  the 

commercial institute regarding illegal use of domestic LPG cylinder 

for commercial purpose. According to him on that day the team first 

raid Moni’s Restaurant and there after some members of the team 

came to the Hotel Rendezvous and after few minutes he went to the 

said restaurant and found 2 Nos of domestic LPG cylinders in front 

counter of the Manager. Md. Habibur Rahman, inspector informed 

him that he had found the said LPG cylinders in the kitchen of the 

restaurant being used. There after Mr. Habibur Rahman seized the 

said cylinders vide Ext1 from possession of the accused persons in 

his presence and Ext1(1) is his siganute. The seized cylinders were 

given zimma to the Manager, M/S. Leela Gas Agency, Bongaigaon 

vide  Ext2 in  his  presence and Ext2(1)  is  his  signature.  From his 

cross-examination it appears that the accused person Jyotirmoy Das 

http://indiankanoon.org/doc/1391189/
http://indiankanoon.org/doc/1607163/
http://indiankanoon.org/doc/1126016/
http://indiankanoon.org/doc/1268864/
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was not in the restaurant at the time of search. It is also found that 

PW1  is  not  sure  whether  the  rest  accused  person  was  in  the 

restaurant at the search or not. It is also found that PW1 is not sure 

whether the seized cylinders were empty or containing LPG. He has 

admitted that the

                                                                                           Contd....P/

6.

seized cylinders were not weighted. His evidence shows that he was 

not  present  while  Md.  Habibur  Rahman  had  found  the  seized 

cylinders in the kitchen.

11.                 PW2 is Sri Raghab Chandra Nath who was the one of 

the persons of  the team constituted for  random checking in  the 

Commercial institute regarding illegal use of LPG cylinder. He has 

stated in his testimony that on the day of occurrence the officers of 

Food & Civil Supply Department, Bongaigaon took him and his staff 

to a hotel in North Bongaigaon. The officers of the said Department 

found small gas cylinders in the hotel and after seizing the cylinders 

obtained his signature on seizure list. Ext1 is the Seizure list and 

Ext1(2) is his signature. His evidence as regards contents of Ext1is 

very much doubtful  as he has admitted in  his  cross-examination 

that  he  cannot  say  from  which  hotel  the  seized  cylinders  were 

seized and what were the contents of Ext1.

12.                  PW3 is Habibur Rahman who is the complainant of 

this case. He has stated in his testimony that on 12.10.2011 at 2 PM 

he along with Sri Arun Kumar Saxena, Deputy Manager LPG & Sales 

of  IOCL  Dhaligaon  and  Sri  Raghab  Chandra  Nath  came  out  for 

random  checking  in  hotels  and  restaurants  in  Chapaguri  road, 
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Bongaigaon  town.  During  random  checking  they  visited  hotel 

Rendezvous situated at Chapaguri road, North Bongaigaon. During 

inspection  they found two partially  used Domestic  LPG cylinders 

lying  in  the  kitchen  of  the  said  hotel  in  presence  of  accused-

manager Manik Mohanti. On being asked the accused person Manik 

Mahanti  informed  them  that  as  commercial  LPG  cylinder  went 

empty, the seized

                                                                                           Contd....P/

7.

cylinders were being used. There after he seized the said cylinders 

in presence of witnesses from the possession of the accused person 

Manik Mohanti vide Ext1 and Ext1(3) is the signature of the accused 

person Manik Mahanti. Ext1(4) is his signature. He given the seized 

cylinders in the Zimma of the Manager of M/S. Leela Gas Agency, 

Bongaigaon vide Ext2 and Ext2(2) is his signature. On instruction of 

the Deputy Commissioner, Bongaigaon he submitted offence report 

under section 7(i)  of  the EC Act. Ext3 is  the Offence Report and 

Ext3(1) is his signature. 

13.              The contents of clause 7(1) (c) of the LPG (Regulation 

of Supply & Distribution) Order, 2000 is given below:

“No person shall possess filled or empty cylinder, gas cylinder 

valve  or  pressure  regulator,  unless  he  is  a  distributor  or  a 

consumer.”

14.           The Ld. Defence Counsel has submitted that non-

weighting of seized LPG cylinders is fatal to the prosecution case. 

Admittedly before seizing, the seized cylinders were not weighted. 

For violation of the clause 3(1) (c) of the order, 2000 it necessary to 
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ascertain  that  the  seized  LPG cylinder  was  used.  For  coming  to 

conclusion that the cylinder in question was used, it is necessary to 

weight the same. However for violation of clause 7(1) (c) of the LPG 

(Regulation of Supply & Distribution) Order, 2000 weighting of the 

LPG cylinder in question is not necessary. In view discussion made 

above I find no substance in the submission. 

15.                 For constitution of violation of clause 3(1) (c) of the

                                                                                            Contd...P/

8.

Order, 2000 the prosecution is to prove that the accused person is 

the consumer of the LPG cylinder in question. In the instance case 

there  is  no  iota  of  evidence  that  the  accused  persons  are  the 

consumers of the seized LPG cylinders. Hence it is held that there 

was no violation of clause 3(1) (c) of the LPG (Regulation of Supply 

& Distribution) Order, 2000. 

16.                  For constitution of violation of clause 3(1) (c) of the 

LPG  (Regulation  of  Supply  &  Distribution)  Order,  2000  it  is 

necessary to prove that the alleged LPG cylinder was found being 

used  for any  purpose  other  than  for  which  the  consumer  is 

registered with the distributor of a Government Oil Company. There 

is  no  dispute  that  the  seized  LPG  cylinders  were  domestic  LPG 

cylinders. In Ext3 it has been stated that the seized LPG cylinders 

were found in the kitchen of the alleged restaurant being used. In 

contrary, the complainant marked as PW3 himself has stated in his 

evidence that he found the seized LPG cylinders lying in the kitchen 

of the restaurant. There is no evidence showing that the seized LPG 
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cylinders were attached to Stoves through regulators and pipes.  It 

is found that in connection with this case no regulator along pipe 

was seized. Apart from this, there is no evidence that any food item 

was made by use of the seized LPG cylinders. It has become crystal 

clear that the seized LPG cylinders were not found being used.

       

17.              Regarding section 100 CrPC what the Hon'ble Apex 

Court  has  observed in  case of  Dharampal Singh Vrs State of 

Punjab  reported  in  “MANU/SC/0733/2010” is  reproduced 

below: 

                                                                                           Contd....P/

9.

           “16.  Pandit  Katara  had  further  submitted  that  no  

independent witness of  search and seizure had been examined  

and  on  this  ground  alone  the  search  and  seizure  is  rendered  

illegal.  He submits that rigours of  Section 100 of  the Code of  

Criminal Procedure are applicable and there being no independent  

witness, the case of the prosecution deserves to be rejected. We  

do not find any substance in the submission of Mr. Katara. The 

case of  the prosecution cannot be rejected only on the ground  

that independent witnesses have not been examined, in case on  

appraisal of the evidence on record the court finds the case of  

prosecution to be trustworthy. It has come in the evidence of the  

prosecution witnesses that an attempt was made to join person 

from public at the time of search but none was available. In the  

face of  it  mere absence of  independent witness at the time of  

search and seizure  will  not  render  the case of  the prosecution  

unreliable.” 
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18.                      The complainant marked as PW3 is the maker of 

seizure list marked as Ext1. The entire prosecution lies on Ext1. Was 

Ext1  prepared  as  per  provision  of  law?  It  shows  that  the 

complainant  seized  2  nos.  of  domestic  filled  used  LPG  cylinders 

from  the  kitchen  of  M/S  Rendezvous  Restaurant  situated  at 

Chapaguri  Road,  North  Bongaigaon  from  the  possession  of  the 

Manager  accused Sri  Manik  Mahanti  while  the  same were  being 

used for  cooking in  presence of  three  persons  namely  Sri  Dalim 

Chaudhury,  Raghab  Chandra  Nath  and  Arun  Saxena.  The 

prosecution has failed to ensure attendance of Sri Dalim Chaudhury 

before the court for his deposition. PW1 and PW2 are Sri Arun Kr. 

Saxena and Sri Raghab Chandra Nath. Their

                                                                                         Contd....P/1

0.

evidence is silent that they found either the seized LPG cylinders 

lying or being used in the kitchen. The evidence of the complainant 

marked  as  PW3  is  silent  that  before  making  search  in  M/S. 

Rendezvous  Restaurant  he  called  upon  two  or  more  respectable 

persons of that locality to attend or to witness the search. From the 

cross-examination  of  PW1 it  appears  that  while  he  reached M/S. 

Rendezvous Restaurant, he found costumers sitting there for taking 

food item. At that there waiters were serving the customers. From 

Ext3 it appears that Sri Dalim Chaudhury was not a person living in 

the  locality  of  the  alleged  restaurant.  There  is  also  no  evidence 

showing that Sri Dalim Chaudhury was in the restaurant at that time 

as customer or  waiter.  It  has become crystal  clear that basically 

section  100(4)  of  the  CrPC  was  not  complied  with.  Considering 

nature of case and observation made in the aforesaid case law I am 
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of the opinion that for non compliance of the section 100(4) of the 

CrPC  in  making  of  search  and  seizure  list  marked  as  Ext1  the 

prosecution case has become shaky and doubtful.

19.             It has been argued by the Ld. Assistant PP appearing 

on  behalf  of  State  of  Assam  that  the  defence  has  not  denied 

signature of the accused person Manik Mahanti marked as Ext1(3) 

and as such it can be said that the seized LPG cylinders were seized 

from possession of the accused person. The accused persons have 

stated in the statement recorded under section 313 CrPC that they 

have no claim over the seized LPG cylinders. The plea of defence is 

of total denial. Taking all aspects into consideration I find no force in 

the submission. 

                                                                                         Contd....P/1

1.

20.             It has been contended by the Ld. Defence Lawyer that 

there is no documentary evidence showing that the accused person 

Manik Mahanti was the Manager of M/S Rendezvous Restaurant and 

the rest accused person was the owner of the same. Evidence of 

PW1 and PW2 are silent that at the time of making search in the 

said  hotel,  the  accused  persons  were  not  present.  PW3  has 

admitted  in  his  cross-examination  that  he  had  not  seized  any 

document showing ownership of the alleged restaurant. Considering 

all  aspects  I  feel  hesitation  to  accept  that  the  accused  person 

Jyotirmoy Das was owner of M/S. Rendezvous Restaurant.

21.           In the result, I find that the prosecution has failed to 

prove its case against the accused persons beyond all reasonable 

doubts. Hence on benefit of doubt the accused persons are hereby 
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acquitted from the charge brought against them and they are set at 

liberty forthwith.  Their bail bonds stand cancelled.  It is found that 

U/S.6A of the EC Act, 1955 Deputy Commissioner, Bongaigaon had 

not confiscated the seized LPG gas cylinder and LPG gas therein. 

Hence, I do hereby confiscate the seized LPG gas cylinder and the 

complainant  is  asked  to  sell  the  seized  cylinder  to  appropriate 

authority and deposit the sale proceeds with Govt. treasury if sold in 

due course  of  law.   Let  a  copy of  the  order  be  sent  to  him for 

information  and  necessary  action.   Accordingly,  this  case  is 

disposed of on contest.

22.            The Judgment is pronounced and delivered in the open 

court on this  8  th   October, 2013   under my hand and seal of this 

Court.    

                                                                                          Contd...P/1

2.

                                                                                    

                                                                                    (A. U. Ahmed)
      Chief Judicial Magistrate
               BONGAIGAON.

          Dictated & Corrected by me,

                    (Sri A. U. Ahmed)
          Chief Judicial Magistrate
                  BONGAIGAON.

-: A N N E X T U R E :-

1. Prosecution examined   :
a) PW1:  Sri Arun Kr. Saxena.
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b) PW2:  Sri Raghab Ch. Nath.
c) PW3:  Mr. Habibur Rahman.

2. Defence examined         : Nil.

3. Prosecution Exhibited   :
a) Ext.1   :   Seizure list.
b) Ext.2   :   Zimmanama.
c) Ext.3   :   Offence Report.

4. Defence Exhibited   :
a) Ext. A   :   Forwarding letter given by ADC, Bongaigaon.

                                                                                     (A. U. Ahmed)
      Chief Judicial Magistrate
                BONGAIGAON.

   *****

                                         


