
                                                                                        

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,::::::: BONGAIGAON 

GR. NO.- 154/2010 

U/S- 323 I.P.C. 

STATE 

-VS.- 

                 Sri Tutan Mallick      ...............Accused 

                                                    

   Present:- 

 Sri B. Sutradhar, A.J.S. 

 Chief Judicial Magistrate,  

 Bongaigaon 

   Appeared:- 

  For the State:      Smt. R. Choudhury, Addl. P.P. 

 For the accused:  Mr. T. Das Ld. Advocate. 

          Date of evidence:  4-3-16, 5-4-16, 4-5-16 & 24-8-16  

          Date of argument: 7-9-16 

  Date of judgment:  14-9-16  

              J U D G E M E N T 

1.       The brief case of the prosecution is that on 20-3-10 the informant Sri 

Bappa Das lodged an FIR before the O/C Bongaigaon PS through court 

alleging that on 26-1-10 he mortgaged his mobile hand set to the accused on 

consideration of Rs. 500/-.  On condition to return the money within a week.  

On 1-2-10 at 8 P.M. he met the accused near Kalibari Kali Mandir and asked 

him to get back his mobile phone by paying Rs. 500/-. The accused refused to 

return the mobile being he already sold out the same.  The accused suddenly 

inflicted blows on his ear and as a result he sustain hole in his ear with oozing 

on blood.  The accused also threatened with dire consequences.  He was 

waiting for amicable settlement of the matter and as such he lodged the case 

lately.  

Hence the case.  

2.       On receipt of the ejahar O/C Bongaigaon P.S registered a case vide No. 

104/10 and the matter was duly investigated into.  

3.     On completion of the investigation I/O submitted charge sheet against 

the accused person.  In due course the accused person appeared before the 

court and he was allowed to go on bail.  Copies were furnished and the 
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particulars of the offence u/s 323 I.P.C was read over and explained to the 

accused person and to which he pleaded not guilty and claimed to be tried.                                                                                

During the course of evidence the prosecution side examined five witnesses 

including M.O & I/O.  Accordingly, the evidence was closed. The accused 

person was examined U/S. 313 Cr.P.C.  Defence case is total denial and they 

examined none.  Heard the argument of both sides. 

                        Point for determination is: 

4.    Whether the accused person voluntarily caused hurt as alleged in the 

ejahar? 

Decision and reasons thereof: 

5.    The prosecution side examined Sri Bappa Das as P.W.1, Sri Pinak Ghosh 

as P.W.2, Smt. Pinky Seal as P.W.3, M.O. Dr. Diganta Choudhury as P.W.4 and 

I/O Sri Ganesh Sarkar as P.W.5. 

6.        The P.W.1 in his evidence deposed that he mortgaged his mobile hand 

set to the accused before 10/12 days of the date of the occurrence on Rs. 

500/-. He went to meet the accused to get back his mobile hand set on 

payment of Rs. 500/- and then the accused told that he sold out the mobile 

hand set.  While he repeatedly demanded the same, the accused inflicted 

blows on his ear.  He sustained pain on his ear and sit on earth.  Blood oozen 

from his ear.  He went to his house and on next day he consult with Doctor 

and Doctor told and he sustain hole in his ear.  He was thinking that if he get  

the money for treatment, he would not file the case and as such he filed the 

case later on.   

             In cross-examination he deposed that at the time of occurrence 

Pinak Ghosh and Chandan Singh were with him.  That the occurrence took 

place on the back side of the Mandir. 

7.    The P.W.2 deposed that on 1-2-10 at 8 P.M. the occurrence took place.  

When he was near Kalibari Temple.  He saw altercation between Tutan and 

Bappa.  Suddenly he saw that Bappa sit on earth placing his hand on ear.  He 

asked Bappa, who told him that Tutan assaulted him on ear.  Bappa told him 

that he kept his mobile hand set with Tutan on Rs. 500/- and while he asked to 

get back the same, accused assaulted him. 

              In cross-examination he deposed that at the time of occurrence it 

was dark and there is a road near the place of occurrence.  

8.    The P.W.3 deposed that the occurrence took place on 1-2-10 at 8 P.M. 

while she was standing near his house.  She saw altercation between Tutan 

and Bappa. Suddenly, Bappa sit on earth placing his hand on ear. She went to 

the place of occurrence and saw oozing of blood from the ear of Bappa.   
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She dispersed the quarrel.  She heard that the occurrence took place regarding 

a mobile hand set. 

                In cross-examination she deposed that due to darkness she failed 

to see that Tutan assaulted Bappa. 

9.    The P.W.4 M.O deposed that on 19-2-10 he was attached with Civil 

Hospital Bongaigaon and on that day he examined Bappa Das who appear in 

his chamber.  On examination he found traumatic perforation of the left 

tympanic membrane.  The injury was grievous in nature as a result of blunt 

trauma over left ear and caused by blunt object.  

          In cross-examination he deposed that the patient did not appear with 

any police requisition.  

10.    The P.W.5 deposed that on 22-3-10 he was attached with North 

Bongaigaon P.P. as A.S.I. and on that day O/C Bongaigaon P.S. got the ejahar 

filed by victim Bappa Das and entrusted him for investigation.  On that day he 

recorded the statements of the witnesses and on next day he visited the place 

of occurrence.  He prepared a sketch map of the place of occurrence.  On 

completion of the investigation, he handed over the CD to the O/C and lateron, 

charge sheet was submitted as per his investigation.  

               In cross-examination he deposed that he did not get Prasenjit Singh 

to record his statement.  He has not seized any article. 

11.     Now, on going through the above evidence on record it appears that 

P.W.1 is the victim of the case.  P.W.2 and P.W.3 are independent witnesses 

and P.W.4 and P.W.5 are the M.O and I/O of the case.  The P.W.1 in his 

evidence clearly stated that he mortgaged his one mobile hand set on 

consideration of Rs. 500/- and while he asked the accused to return his mobile 

hand set, the accused person told him that he sold out the same.  The accused 

inflicted blows on his ear and he sustained pain in his ear.  On next day he 

consulted doctor.  The P.W.2 independent witness also stated that on 1-2-10 at 

8 P.M. he was near by the Kalibari Temple and he saw altercation between 

Tutan and Bappa.  Suddenly he saw Bappa sit placing his hand on ear and 

Bappa told him that Tutan assaulted him.  P.W.3 another independent witness 

also stated that on 1-2-10 at 8 P.M. she was standing near her house and saw 

altercation between Tutan and Bappa.  She saw Bappa sit placing his hand on 

his ear.  She went to the place of occurrence and saw oozing of blood from his 

ear.  She dispersed the quarrel.  She heard that the quarrel raised relating to a 

mobile hand set.  P.W.4 M.O. also stated that he find traumatic perforation of 

the left tympanic membrane.  The injury was as a result of blunt trauma over 

left ear.   
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P.W.5 also stated that he got information from informant that he took 

treatment at Swagat Hospital.   

12. It is clear from the entire evidence on record that the evidence of 

P.W.1 has been fully corroborated by P.W.2 and P.W.3 who saw the alleged 

occurrence.  It also appears that the P.W.3 dispersed the quarrel.  While going 

through the entire cross-examination, it is seen that the defence side failed to 

discard the prosecution evidence.  Though the defence side put some 

questions in cross-examination but the evidence of prosecution side is intact 

and there is nothing to disbelieve the prosecution case.  It also appears that 

the witnesses clearly stated the date and time of the occurrence and also 

pronounce the name of the accused person which proved the involvement of 

the accused in the alleged occurrence.  The place of occurrence is also duly 

proved by the prosecution side which is nearby Kalibari Temple.  

13. Accordingly, I am of the opinion that the prosecution side has 

succeeded to prove the case beyond any reasonable doubt against the accused 

person u/s 323 I.P.C for voluntarily causing hurt.  Hence, the accused is held 

guilty u/s 323 I.P.C and convicted for the same.  

14.      Considering the fact that the accused voluntarily caused hurt to the 

informant while he demanded his mobile hand set which was given on 

mortgage and accused assaulted him and such act of the accused cannot be 

over looked to give him benefit of section of 360 Cr.P.C. or any provision of the 

Probation of Offenders Act.  Accordingly, I am inclined to give him benefit as 

stated above. 

15. Heard the accused person on the point of sentence.  On considering 

the entire fact and the circumstance of the case, I am of the opinion that a 

lenient approach of punishment will meet the ends of justice.   Accordingly, the 

accused is sentence to pay a fine of Rs. 1000/- u/s 323 I.P.C i/d 3 (three) 

months S.I. for voluntarily causing hurt to the informant Sri Bappa Das.   If the 

fine is realized be given to the informant Sri Bappa Das u/s 357 Cr.P.C. The bail 

bond shall remain in force till next six months.   

16. The case is disposed of on contest. 

             Given under my hand and seal of this court on this 14th day of 

September, 2016. 

              

                                                                                 Chief Judicial Magistrate,                                                                                                          
                                                                  Bongaigaon. 


