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                                             JUDGMENT 

 

 The prosecution case,as unfolded in the trial, interalia is 

that,the complainant lodged an FIR stating inter alia that on 

28.9.09 at about 5..30 pm in the evening while the 

accused’vehicle being a tempo carrying many passengers 

including the complainant’s sons  bearing no : AS-19-C-0499 

was crossing the railway gate near Mahabirsthan then in the 

level crossing it was hit by a train causing injuries to the 

passengers in the said tempo vehicle. As a result of which the 

said vehicle was badly damaged. 

 Hence this case. 

 Police registered a case and started investigation.On 

completion of the investigation police laid chargesheet 

against the accused and sent him to face trial in the 



Court.Thereafter,the accused appeared before the Court to 

face trial.On his appearance necessary copies were furnished 

to the accused and particulars of offence were explained to 

the accused u/s 279/338/427 I.P.C to which he pleaded not 

guilty and claimed to be tried. 

 In  support of the case,the prosecution examined as many as 

13(thirteen) PWs including few formal witnesses that is the 

I/O and the M/O as well as the MVI. 

 The accused was then examined u/s 313 Cr.P.C.where in he 

had denied the commission of the alleged offence to have 

been committed by him. 

 The defence did not adduce any evidence but only rebutted 

the charges leveled against the accused by way of cross 

examination. 

 

POINTS FOR DETERMINATION: 

 



 Whether the accused drove his vehicle on a public way in a 

rash and negligent manner and endanger the human life or 

which would likely caused hurt or injury to any person u/s 

279 I.P.C. as alleged? 

 

 Whether the accused by such rash or negligent act caused 

grevious hurt to any person as alleged u/s 338 I.P.C.? 

 

 Whether the accused caused damage of the vehicle as alleged 

u/s 427 I.P.C? 

 

DECISIONS AND REASONS FOR THE DECISION: 

 

 The prosecution examined as many as 13 PWs alongwith the 

MVI and the I/O as well as the MO. 

 The prosecution,to prove the charges against the accused 

tendered oral as well as documentary evidence. 



 

 PW1 the informant, Sri Kalimuddin deposed that on the 

relevant day it was informed to him that his son had met with 

an accident and that he was admitted in the Lower Assam 

Hospital.He stated that he heard that when the auto van in 

which his son was going met with an accident at the level 

crossing at Mahabirsthan.Ext 1 is the ejahar and Ext 1(1) is 

his signature.  

 

 In his cross examination he had stated that he had not seen 

the incident. 

 

 PW2  one of the many the victims/witness Sri Ibrahim Ali 

stated that on fateful day he was riding in the vehicle driven 

by the accused and was coming from Bortolua towards 

Bongaigaon town and as there was a on entry at Paglasthan 

so the accused drove the vehicle  to Mahabirsthan and 

wanted to cross the railway crossing there but at the same 



time a train came and hit the vehicle in which they were 

travelling as a result of which he fell from the vehicle and 

became unconscious and thereafter regained his 

consciousness in the Lower Assam Hospital.He stated that he 

received injuries on his left hand and right leg.He stated that 

the vehicle at the time of the incident was being driven by the 

accused. 

 

 In his cross he stated that on the fateful day there was a 

procession and there was crowds of people. 

 

 PW3 Smti Mohini Nath stated in the same manner as the 

PW2 that on the fateful day she was also one of the 

passengers and the vehicle on which she with the others were 

travelling reached the railway crossing then a train hit the 

vehicle and she with the others received injuries. 

 



 In her cross she stated that on the fateful day there was the 

last day of the Durga Puja and there were crowds of people 

and there were vehicles before and after their vehicle. 

 

 PW4 Md.Hasan Ali deposed in the same way as the other 

two PWs that he was also one of the injured and he along 

with the other co-passengers fell off the vehicle when it was 

hit by the train. 

 

 In his cross he stated that during the incident there was Durga 

Puja and there was crowds of people. 

 

 PW5 Md.Hasmat Ali Mandal was a seizure witness and 

stated that when the police seized the vehicle then he was a 

seizure witness to the same.Ext 2 was the seizure list and Ext 

2(1) was his signature. 

 



 PW8 and PW9 were the other two seizure witnesses. 

 

 PW7,PW10,PW11,PW12 and PW13 were all formal 

witnesses being the MVI,the M/O’s and the I/O’s of this 

instant case. 

 

 PW7 stated that he conducted the MVI test of the offending 

vehicle and found the same to be in road worthy condition 

and mechanically fit and found the damages on the body of 

the vehicle. 

 

 PW10 is one M/O Dr.Mahendra Nath Saikia who stated that 

he examined one patient Smti Mohini Nath and found 

injuries on various parts of her body and the case was a road 

traffic accident case. 

 



 PW11 another M/O Dr.Hafizur Rahman who stated that he 

examined one Hasan Ali and found multiple injuries like 

dislocation of hip and fracture and stated that the injuries 

were grevious in nature. 

 

 PW12 is the I/O S.I Sri Lakhi Kalita who stated that on 

getting an ejahar he registered a case and went to the place of 

occurrence and conducted the preliminary investigation and 

thereafter submitted the case diary to the O/C . 

 

 In his cross he stated that the gate where the accident had 

occurred was an unmanned gate and as it was Durga Puja 

festival time there were crowds of people as well as vehicles 

and that it was not possible to give speed to the vehicle on the 

said road because of the crowd. 

 



 PW13 is another I/O who had only submitted the charge 

sheet.        

 

 Now the question arises is whether the prosecution has been 

able to fasten the accused to the commission of the offence 

u/s 279/337/427 I.P.C becomes necessary: 

 Section 279 I.P.C reads as under:  

 Whoever drives any vehicle or rides on any public way in a 

manner so rash or negligent as to endanger the human life or 

to be likely to cause hurt or injury to any person shall be 

punished with imprisonment of either description for a term 

which may extend to six months or with fine which may 

extend to one thousand rupees or with both. 

 For punishment u/s 279 I.P.C. the prosecution must prove 

“(i)that the accused was driving a vehicle,(ii)that it was a 

public way on which he was driving and (iii) that he was 

driving in a rash or negligent manner. 



 Section 338 IPC reads as under : 

 Whoever causes grevious hurt to any person by doing any act 

so rashly or negligently as to endanger human life or the 

personal safety of others shall be punished with 

imprisonment of either description for a term which may 

extend to two years ,or with fine which may extend to one 

thousand rupees or with both.  

 Section 427 IPC reads as under: 

 Whoever causes mischief and thereby causes loss or damage 

to the amount of fifty rupees or upwards shall be punished 

with imprisonment of either description for a term which may 

extend to two years or with fine or with both. 

  

 After carefully considering the evidence let in by the 

prosecution,the substance of the case is that,on the relevant 

day while the accused  was driving the vehicle on the public 

road near Paglasthan in an unmanned railway gate and was 



crossing the unmanned gate then a train coming on the 

railway tracks dashed into the vehicle that was being driven 

by the accused and thereafter caused damages to the said 

vehicle and caused injuries to the passengers who were inside 

the said vehicle.The said incident has been witnessed by the 

PW2,PW3 and PW4 who were also the victims of the case 

who had categorically stated that the accused had driven the 

vehicle in the unmanned railway gate and then the train came 

and dashed into the vehicle causing the accident. The 

evidence as adduced by the said PW2,PW3 and PW4 were 

not shaken in the cross examination.As regards the 

identification of the accused same has been reiterated by the 

evidence of the PW2 and the evidence of the PW3 and PW4 

that it was the accused who had driven the offending vehicle 

on the relevant day when the accident had occurred.The 

seizure list was also duly proved by the evidence of the 

PW5,PW8 and PW9 and there is nothing in their cross 

examination to doubt the veracity.  



 Ld counsel for the defence argued that the accused cannot be 

entangled with the accident particularly regarding his status 

as a driver of the offending vehicle.He further stated that to 

prove the negligence of the driver of a vehicle particularly of 

offence u/s 279 I.P.C the prosecution has to prove the actual 

speed of the vehicle and how and in what manner the driver 

of the offending vehicle was negligent in his act. 

 From the evidence on record it appears that the PW2,PW3 

and PW4 had stated categorically that on the fateful day they 

had seen the accused driving the offending vehicle over the 

unmanned railway gate as they were the passengers of that 

offending vehicle and as the vehicle was crossing the railway 

tracks then it was hit by the train which had come in high 

speed and dashed into his vehicle which he was driving 

causing damages to his vehicle and injuries to the passengers 

of his vehicle.The defence failed to shatter the evidence in 

chief and the evidence adduced by the PW2,PW3 and PW4 



remains wholly unshaken.There is no reason therefore to 

doubt the veracity of the evidence of the PWs. 

 It may be mentioned herein that though the vehicle was not 

driven in high speed but negligence of the accused comes out 

glaringly in the fact that inspite of seeing a train coming  the 

accused drove his vehicle over the railway tracks causing the 

incident. 

 As regards the identity of the driver of the offending vehicle 

to be the accused it appears from the evidence of the PW2 as 

well as that of  PW3 and PW4 that it was the  accused who 

had driven the vehicle on the fateful day as a result of which 

the incident had occurred. 

 Ld.defence argued that only the passengers of the vehicle 

were examined and there is no other independent eyewitness 

and hence the accused cannot be roped in to the accusations. 

 



 In case of road accident by moving vehicle it is ordinarily 

difficult to find witness who would be in a position to firmly 

narrate the sequence of the vital events during the few 

moments immediately preceding the actual incident from 

which its cause can be ascertained far to the speed.As has 

been observed in Paresh C.Barman 2011(5) GLT 687 while 

dealing with the case relating to an offence u/s 279/304 

IPCit is noted as thus:”Where people using the road who 

may happen to be in the vicinity are normally busy in 

their pre-occupation and in the normal course of their 

destination is attracted by noise or by disturbance caused 

by the accident.It is only after the accident that people 

raise their voice and creates noise.Therefore,only after 

the accident the people come to know what had happened 

actually”. 

 But there are cases where the people have been at the time of 

accident,saw the accident and the case in hand is one of 

those.The PW2,PW3 and PW4 saw the driver of the 



offending vehicle.. Being they are layman they are not aware 

of the legal terms like rash and negligent act and for that 

reason they had stated that the said vehicle was being driven 

on an unmanned railway track.The defence did not even 

suggest that the victim was on the wrong side of the road or 

even in the middle of the road and for his contributory 

negligence the accident happened.The trend of the defence 

case is total denial. 

 Moreover,u/s 134 of the Evidence Act, no particular number 

of witnesses are required to prove any fact and the Court can 

record or sustain conviction on the evidence of the solitary 

witness when the evidence adduced is found to be 

truthful,reliable,trustworthy and inspire confidence to arrive 

at some conclusion.The evidence so adduced by the PW2 is 

found to be truthful and reliable and the Court is not in two 

minds regarding the same. 

 

 



 From the case at hand it appears that the PWs have 

specifically stated that the offending vehicle was being 

driven on unmanned railway track and the said vehicle was 

dashed by a passing train. Hence it cannot be said that the 

driver was not driving negligently.Once rash and negligent 

driving is proved then section 279 IPC is proved. 

 

 Evidence on record as wellas the examination of the victims 

it is revealed that  the victims had been examined by the 

prosecution and the injuries received by them were 

grevious.Hence section 338 IPC is aptly attracted.  

 From the above it appears that the prosecution has been able 

to prove its case beyond all reasonable doubt against the 

accused u/s 279/338 IPC. 

 

 Bearing in mind the galloping trend in road accident in India 

and its devastating consequences ,Criminal Courts cannot 



treat the nature of the offences as attracting the benevolent 

provision od section 4 of the Probation of Offenders 

Act.While considering the quantum of sentence to be 

imposed for the offence one of the prime consideration 

should be deterrence. 

 

O R D E R   

 

 Hence considering the above,the accused is convicted to 

undergo S.I for one month (1 month)u/s 279 IPC and 

sentenced to pay a fine of Rs 500(rupees five hundred) i/d S.I 

for 15(fifteen)days and further convicted to undergo S.I for 

one  year (1 year) and sentenced to pay a fine of Rs 1000 i/d 

S.I for one month.Both the sentences are to run concurrently. 

 Furnish free copy to the convict immediately. 

 The seized vehicles as well as their documents be released to 

the registered owners on proper identification. 

 



Given under my hand and seal of this Court on this 25
th

 day 

of February 2015. 

 

Smti.M.De, 

CJM, 

Bongaigaon. 

 

 


