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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE ::::::: BONGAIGAON.

GR CASE No. 104/2012.      
U/Ss. 143/352/379 IPC.

                                                      State of Assam
    -Vs-

         1. Sri Upo Kumar Singha.
2. Sri Hara Kumar Barman.
3. Sri Dandi Charan Ray.
4. Sri Indra Mohan Singha.
5. Sri Chitta Ranjan Singha.
6. Sri Naba Krishna Barman.

                                                       
Present:  Sri A.U. Ahmed, AJS
              Chief Judicial Magistrate,
              Bongaigaon.

Name of the informant:
                Sri Bulu Ram Barman,
                S/O Late Bhadreswar Barman,
                Vill- Saonagaon, Ujanpara,
                PS& Dist-Bongaigaon          
Advocates appeared:
               For the Prosecution: Mr. Rup Chand Mahato, Ld. Assistant 
PP.
               For the Defence: Mr. N. K. Ghosh.

Date/s fixed for Argument: 26.08.2013, 31.08.2013.
Date/s fixed for Judgment: 31.08.2013, 05.09.2013. 

  J   U   D   G   M   E  N   T

1.                              The prosecution case in brief is that on 

15.02.2012  the  informant  lodged  a  written  ejahar  with  New 

Bongaigaon PP stating inter-alia that on 14.02.2012 at 10:30 AM 

while  his  brother  Sri  Kishori  Mohan  Barman  @  Keshori  Mohan 

Barman  was  teaching  in  the  LP  School  situated  at  Saonagaon 

Natunpara,  the accused persons entered into the campus of  the 

said school and forcibly took away his mobile set and Rs.10,000/-. 

After  assaulting  the  accused  persons  left  the  PO  leaving  his 

aforesaid  brother  in  unconscious  condition.   The  entire  incident 

took place under the instruction of accused Upo



2

                                                                                           Contd...P/

2.

Kumar Singha. On the same day the said ejahar was forwarded to 

the Bongaigaon PS for registering a criminal case. On receipt of the 

written ejahar, Bongaigaon PS registered a criminal case U/Ss.120-

B/448/353/379/325/34  IPC.  On  completion  of  investigation  the 

charge-sheet  was  submitted  U/SS.120-B/447/353/379/352/34  IPC 

against  the  accused  persons.   Hence  the  prosecution  case  has 

come up.

2.                   On completion of the appearance of the accused 

persons,  copy was supplied to them. Having very carefully gone 

through the submissions of both sides as well as case diary I found 

prima-facie  materials  U/Ss.143/352/379  IPC  against  the  accused 

persons and as such framed charge accordingly against them. The 

aforesaid charges were  read over  and explained to the accused 

persons to which they pleaded not guilty and claimed to be tried. 

3.                During trial prosecution has examined as many as 9(nine) 

prosecution witnesses in support of its case. The accused persons 

have  been  examined  under  section  313  CrPC.  Defence  has 

examined none. The plea of defence is of total denial.

4.                            -: POINT FOR DETERMINATION :- 

               (a) Whether the accused persons committed the 
                      offence U/Ss.143/352/379 IPC?

5.                          -: DECISION AND REASONS THEREOF:-
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                       I have very carefully gone through the arguments 

duly  advanced  by  the  Ld.  Lawyers  of  both  sides  as  well  as 

evidence on record.

                                                                                                    Contd....P/

3.

6.                            PW1 Sri Bulu Ram Barman who is the informant of  

this case.  He has stated in his testimony that the occurrence took 

place on 14.02.2012 at 10:30 AM.  At the time of occurrence he 

was in  his  house.   The occurrence took place in  the campus of 

Saonagaon Natunpara LP School.  Hearing about the occurrence, he 

came to the PO and found accused person assaulting his younger 

brother Kishori Mohan Barman with hands.  The accused persons 

also took away Rs.3000/- and a mobile set from the pocket of his 

aforesaid brother.  The accused persons got his aforesaid younger 

brother kept on kneel down.  His brother sustained injuries on his 

back.  On the following day he lodged ejahar.  Ext1 is his ejahar and 

Ext1(1)  is  his  signature.   At  the time of  occurrence his  younger 

brother was working as a Head Master in the School.

7.                           PW2 is Sri Goya Prasad Singha who was stated in 

his testimony that the occurrence took place about one year back 

at  10:00  AM in  the  LP  School  situated  in  their  village.  Hearing 

shouting in  the aforesaid School  he rushed there and found the 

teacher of the said school Sri Kishori Mohan Barman being asked by 

journalist.  In his presence the Kishori Mohan Barman disclosed that 

he  outraged  the  modesty  of  niece  of  the  accused  Upo  Kumar 

Singha.  Accused Dandi Charan Ray picked up the mobile phone of 

Kishori Mohan Barman finding the same lying on the ground and 

handed over to him.  On the following day he handed over the said 



4

mobile phone set to the police.  Police seized the said mobile set 

through Ext2 and Ext2(1) is signature.

8.                          PW3 is Sri Pompy Pathak who is the assistant 

teacher of the school where Kishori Mohan Barman works as Head 

Master.

                                                                                          Contd....P/

4.

The occurrence took place 14.02.2012 at 10:00 AM while he was in 

the School.  At the time of occurrence the accused persons entered 

into the campus of the school and assaulted Kishori Mohan barman 

with hands.  She had not seen any injury in the person of Kishori 

Mohan Barman. 

9.                     PW4 is Sri Bahadur Barman who has started in the  

testimony that the occurrence took place in the month of February, 

2012 at 10:30 AM.  At the time of occurrence he was standing in 

front  of  school.   At  the time of  occurrence the accused persons 

were in the PO and Kishori Mohan Barman was assaulted.  After 

assaulting the Kishori Mohan Barman was got kept on kneel down 

and at that time the journalists took his snaps.  He did not notice 

where Kishori Mohan Barman sustained injury. 

10.          PW5 is  Smt.  Nirula Pathak who has stated in her 

testimony that the occurrence took place on 14.02.2012 at 10:30 

AM while he was in the house. He heard from the people that some 

youths assaulted Kishori Mohan Barman.  

11.            PW6 is Sri Dimbeswar Barman who has stated in his 

testimony that the occurrence took place on 14.02.2012 at 10:30 
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AM.   Hearing  shouting  he  came  to  the  PO  and  found  accused 

persons assaulting Kishori Mohan with hands and lathi.  Thereafter 

the accused persons torn up the shirt of the Kishori Mohan and got 

him kept on kneel down after putting of garlands shoes in her neck. 

12.           PW7 is  the Medical  Officer  Dr.  D.  N.  Rahim who 

examined the Kishori Mohan Barman on 14.02.2012 in connection

                                                                                           Contd...P/

5.

with  Bongaigaon  PS  Case  No.  65/2012  U/Ss.120-B/448/353/379/ 

325/34 IPC and found no external injury. Ext is the injury report and 

Ext3(1) is his signature. 

13.        PW8 is Sri  Kishori Mohan Barman who is the injured 

person  who  has  stated  that  the  occurrence  took  place 

on14.02.2012 at 10:30 AM while he was remained busy with his 

duty on his  LP School  situated at Saonagaon.   At that  time the 

accused persons entered into the School and assaulted him with 

hands and feet. The accused persons threatened to kill  him and 

took away his mobile phone set.  The acccused persons also torn 

up his shirt.  Accused persons took away the money kept for mid-

day meals. Thereafter police came and took him to police station 

and on the following day he was forwarded to the Court. 

14.        PW9 is Sha Alam Ali who is the Investigating Officer of 

this case. He has stated in his testimony that on 14.02.2012 he was 

attached  to  New Bongaigaon  PP  and  on  that  day  I/C  of  the  PP 

received  a  written  ejahar  from the  informant  and  asked  him to 

investigate  the  case  after  recording  a  GDE  for  preliminary 
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investigation.  On the same day he visited the PO, drew the sketch 

map of the PO and recorded the statement of the witnesses.  On 

17.02.2012 Gaya Prasad Singha came to the PO and handed over 

the mobile phone to the police which was picked up by the accused 

Dandi Charan Singha from the PO.  Thereafter he seized the said 

mobile set. Ext2 is the seizure list and Ext2(1) is his signature.  On 

07.03.2012  he  handed  over  the  seized  mobile  phone  to  the 

informant  on  zimma  while  he  came  to  the  police  station.  The 

brother

                                                                                           Contd...P/

6.

of  the informant was got examined medically in connection with 

another case. In the meantime, the CD was handed over to the I/C, 

Bongaigaon as he was went for training.  Rest of the investigation 

was done by SI P.N. Bora. On completion of the investigation charge 

sheet was submitted U/Ss.120-B/447/353/379/ 352/34 IPC.  Ext4 is 

the charge-sheet and Ext4(1) is the signature of SI P.N. Bora.

15.         It has been argued by the Lawyer appeared on behalf of 

the  accused  person  that  it  is  doubtful  that  PW1  had  seen  the 

occurrence  and  in  support  of  his  evidence,  he  has  drawn  my 

attention to cross-examination of PW1. From the statement of the 

informant  marked  as  PW1  recorded  under  section  161  CrPC  it 

appears that he after coming home back at 5 PM came to know 

that from Bahadur Barman  President of Shaonagaon Primary LP 

School that the accused persons took out Sri Kishori Mohan Barman 

from  the  class  into  the  field  and  assaulted  him.  There  is  no 

evidence on record what role PW1 played while he saw the accused 

persons assaulting his  brother.  His  evidence is  also totally  silent 
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that accused persons torn the shirt of the brother Kishori Mohan 

Barman marked as PW8.  Taking all aspects into consideration I find 

it is doubtful that PW1 saw the occurrence.   From the evidence 

available on record it appears that PW3, PW4, PW6 had seen the 

occurrence.  All of them categorically have stated that the accused 

persons  assaulted  Kishori  Mohan  Barman  marked  as  PW8  with 

hands after entering into the school where he was working as Head 

Master.   PW7 is  Medical  Officer  whose  evidence  shows  that  on 

examination he did not find any external injury in the person of the 

Kishori  Mohan Barman.  Evidence of  PW1 shows that during the 

time of occurrence he came to the PO

                                                                                          Contd....P/

7.

after hearing shouting and found accused persons assaulting his 

brother Kishori Mohan barman with hands.  Evidence of PW1 & PW8 

totally silent that at the time of occurrence there were journalists in 

the PO and took the photographs of PW8.  Admittedly, one Smt. 

Jutika Singha lodged an ejahar stating inter-alia that the younger 

brother of informant tried to do foul work with her daughter. PW1 

has  admitted  in  his  cross-examination  that  on  the  day  of  the 

occurrence at 11:00 AM police came to the PO and took his brother 

to police station.

16.          PW2 Gaya Prasad Singha whose evidence gives another 

story.  According to him, at the time of occurrence, some journalists 

were  interrogating the brother  of  the informant and said  Kishori 

Mohan Barman disclosed that Kishori Mohan Barman outraged the 

modesty  of  niece  of  accused  Upo  Kumar  Singha  who  was  the 

student of the school.  His evidence clearly totally silent regarding 
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the  participation  of  accused  persons  in  alleged  assaulting.   His 

evidence also shows that the accused person Dandi Charan Ray 

picked up the mobile set of Kishori Mohan finding the same lying on 

the ground and handed over the same to him and he handed over 

the same to police.  From his evidence it has become crystal clear 

that his evidence is totally silent regarding participation of accused 

persons in assaulting the Kishori Mohan Barman and in taking away 

of money and mobile set.

17.          The fact of the case shows that PW3 Smt. Pompi Pathak 

was  all  along  present  in  the  PO.   Her  evidence  is  totally  silent 

regarding taking away of mobile set and cash money from the

                                                                                           Contd...P/

8.

pocket of the PW8 by the accused person.  Her evidence is also 

silent  that  someone  took  photographs  of  Kishori  Mohan Barman 

while he was kept on kneel down.  PW6 has stated in his testimony 

that  the  accused  persons  assaulted  Kishori  Mohan Barman with 

lathi and put the garlands of shoes on his neck.  But in this regard 

evidence of PW8 who is the most vital witness is totally silent. 

18.         It  is  found  that  PW4  has  confirmed  in  his  cross-

examination  that  the  accused  persons  assaulted  Kishori  Mohan 

Barman @ Keshori Mohan Barman. Evidence of PW8 shows that the 

accused persons assaulted him with hands and feet. There is no 

corroborative on record that the accused persons tore the shirt of 

Sri Kishori Mohan Barman, kept him on kneel down and put garland 

of shoes on his neck.
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19.             Admittedly One Jyotika Singha brought a criminal case 

against the injured person of this case where it was alleged that the 

injured Kishori Mohan Barman @ Keshori had done foul work with 

her daughter. The said case was numbered as GR Case No. 95/2012 

under section 354 IPC being tried by this court. From evidence of 

investigating officer of the aforesaid case it appears that while he 

came to the PO of this case he had found Kishori Mohan kneeling 

down in  the  school  field  and there  from he took  Kishori  Mohan 

Barman, Jyotika Singha and Hirupriya Singha to Hospital. From the 

cross-examination  of  PW4  it  appears  that  the  accused  persons 

assaulted Kishori  Barman saying that  he did  foul  work with  one 

Hirupriya Singha who was reading in class IV. From evidence of the

                                                                                          Contd....P/

9.

investigating officer of case no GR Case No. 95/2012 it shows that 

he found the informant and victim of the said case in the PO of this 

case. It is also evident that the occurrence of the said case took 

place about 15/20 days back from this case. It is evident that the 

accused person Upo Kumar Singha is paternal uncle of the victim of 

the aforesaid case. It  has become crystal clear that the accused 

persons and other came to the PO with a view to give PW8 mental 

and light physical punishment for his foul work done with the victim 

of the said case.

20.            It  has been submitted by the Ld. Lawyer of the 

accused persons that non-examination of Tultuli and Hira who are 

working in the school  as cooks is fatal to prosecution case.  It  is 

found  from  cross-examination  of  PW6  that  at  the  time  of 
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occurrence, Tultuli and Hira were present in the PO. It is found that 

from  school  authority  the  prosecution  has  examined  PW3.  For 

proving a fact number of witness does not play any role but quality 

of witness is of great importance. In view of discussion I find no 

force in the submission.

21.          The section 352 of the IPC stands for punishment for 

criminal  force defined under  section  350 of  the  IPC and assault 

defined under section 351 of  the IPC.  Punishment for  assault  or 

criminal  force  otherwise  than  on  grave  provocation.--  Whoever 

assaults  or  uses criminal  force to any person otherwise than on 

grave  and  sudden  provocation  given  by  that  person,  shall  be 

punished with imprisonment of either description for a term which 

may extend to three months, or with fine which may extend to five 

hundred rupees, or with both. Explanation.- Grave and sudden

                                                                                         Contd...P/1

0.

provocation will not mitigate the punishment for an offence under 

this section, if the provocation is sought or voluntarily provoked by 

the offender as an excuse for the offence, or if the provocation is 

given by anything done in  obedience to the law,  or by a public 

servant, in the lawful exercise of the powers of such public servant, 

or  if  the  provocation  is  given  by  anything  done  in  the  lawful 

exercise of the right of private defence. Whether the provocation 

was grave and sudden enough to mitigate the offence is a question 

of  fact.  There is  no iota  of  evidence on record showing that  on 

sudden provocation, the injured person was assaulted. 

22.                 143. Punishment: - Whoever is a member of an 

unlawful assembly,shall  be punished with imprisonment of either 

description for a term which may extend to six months, or with fine, 
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or with both. An assembly of five or more persons is designated an 

"unlawful  assembly",  if  the  common  object  of  the  persons 

composing that assembly is-

First-   To overawe by criminal force, or show of criminal force, 87[the 

Central or any State Government or Parliament or the Legislature of 

any State], or any public servant in the exercise of the lawful power 

of such public servant; or

Second-   To resist the execution of any law, or of any legal process; 

or

Third-    To  commit  any  mischief  or  criminal  trespass,  or  other 

offence; or

Fourth-   By means of criminal force, or show of criminal force, to any 

person, to take or obtain possession of any property, or to deprive 

any person of the enjoyment of a right of way, or of the use of water 

or other incorporeal right of which he is in possession or enjoyment, 

or to enforce any right or supposed right;

 Or

Fifth-    By  means  of  criminal  force,  or  show of  criminal  force,  to 

compel any person to do what he is not legally bound to do, or to 

omit to do what lie is legally entitled to do.

Explanation-  An  assembly  which  was  not  unlawful  when  it 

assembled may subsequently become an unlawful assembly.

                                                                                                   Contd...P/1

1.

 O  R  D  E  R

23.                 In the result, I find the accused persons guilty 

under sections 143/352 IPC and accordingly they are convicted.

24.               On the point of sentence the accused persons are 

heard.  There is no evidence on record showing that the accused 

persons were earlier convicted by Court of law. Considering nature 

of the offence and age of the accused person, the benefit laid down 

under section 360 of  the CrPC is  not  shower upon them. In  my 

considered opinion the accused persons deserves to be punished.
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25.                   The accused persons have prayed for leniency in 

sentencing  them.  Ld.  Counsel  for  Defence  has  stated  that  the 

accused person Upo Kumar Singha is a married person having two 

children and rest accused persons are unmarried just young man. 

Accused Upo Kumar Singha has stated before the Court that he is 

the only earning member of the family consisting of his wife, two 

children and parents.  Accused Upo Kumar Singha has no cultivable 

land.   Considering  all  aspects,  I  am  of  the  opinion  that 

sentencing  the  accused  persons  with  fine  will  serve  the 

purpose.  Hence, the accused persons are ordered to pay a 

fine of Rs.500/-(Rupees five hundred) for the section 143 

IPC i/d SI  for  1(one) month 15(fifteen) days and Rs.250/-

(Rupees two hundred fifty) for the section 352 IPC i/d SI for 

15 (fifteen) days each.   Let a copy of the Judgment be furnished 

to the accused persons at free of cost.  Accordingly, this case is 

disposed of on contest.

     Contd...P/12.

26.          The Judgment is pronounced and delivered in the open 

Court on this 5  th   S  eptember, 2013   under my hand and seal of this 

Court.

                                                                             

                                                                                    Sri A. U. Ahmed
      Chief Judicial Magistrate,
               BONGAIGAON.

             Dictated and corrected by me……….                         

                 Sri A. U. Ahmed
       Chief Judicial Magistrate,
               BONGAIGAON.
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  : A  N  N  E  X  T  U  R  E :

     The Prosecution examined:  

         a) PW1 - Sri Bulu Ram Barman.
          b) PW2 - Sri Gaya Prasad Singha.
         c)  PW3 - Smt. Pompy Pathak.
          d) PW4 - Sri Bahadur Barman.
         e)  PW5 - Smt. Nirula Pathak.
         f)  PW6 - Sri Dimbeswar Barman.
          g) PW7 - Dr. D. N. Rahim (MO).
          h) PW8 - Sri Kishori Mohan Barman.
         i)  PW9 - Sha Alam Ali (IO).

The Prosecution exhibited: 
a) Ext1 – Ejahar.
b) Ext2 – Seizure list.
c) Ext3 – Medical examination report.
d) Ext4 - Charge-sheet.

The Defence examined and exhibited: Nil.

          

       Sri A. U. Ahmed
                                                             Chief Judicial  
Magistrate

      BONGAIGAON.

*****


