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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE :::::::: BONGAIGAON.

GR CASE No. 360/2012.       
U/S.379 IPC.

                                                      State of Assam
                          -Vs-
                 1.  Sri Kamalesh Ray.

                                                                                2.  Sri Lalit Ray.
                               
Present:   Smt. N. Talukdar, AJS
                Chief Judicial Magistrate,
                B  ongaigaon.  

Appeared:
                For the Prosecution: Mr. T. Bhowmick, Ld. Assistant PP.
                For the Defence:  Mr. Ratan Debnath. State Defence Counsel.
                                             Mr. N. I. Siddique, Ld. Advocate.

Argument heard on: 12.02.2014, 21.03.2014.
Judgment pronounced & delivered on: 24.03.2014.

J   U   D   G   M   E  N   T

1.                         The prosecution case in brief is that, on 21.06.2012 

the informant Sanjay Ray was absent in his house.  Next day in the 

morning at about 6:30 O'clock when he arrived at his home he found 

that somebody has stolen his bike bearing registration No. AS-19-

8405 by breaking open the gate of the house.  When the informant 

went  to  the  police  station  he  learnt  that  at  New Bongaigaon  PP 

police had recovered bike and also held the thief.  When he went 

there he found that his stolen bike was also recovered by the police. 

Thereafter, the informant lodged the FIR before the police. On the 

basis of FIR Bongaigaon Police Station Case No. 224/2012 U/S. 379
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IPC  was  registered  and  investigation  was  set  into  motion.  On 

completion  of  investigation,  police  submitted  charge-sheet  in  the 

case U/S.379 IPC against the accused persons.  Hence, the instant 

case has come up.

2.                     On completion of appearance of the accused persons,  

copy was furnished to them. Having very carefully gone through the 

submission  of  both  sides  as  well  as  case  diary  my  Learned 

predecessor in Court found prima-facie materials U/S.379 IPC and 

accordingly framed charge against the accused persons. Ingredients 

of charge U/S.379 IPC are read over and explained to the accused 

persons to which they pleaded not guilty and claimed to be tried.

3.                    During trial the prosecution has examined 5(five)  

prosecution witness. The accused persons have been examined U/S. 

313 CrPC. The defence has examined none. The plea of defence is 

of total denial.

4.                     : POINTS FOR DETERMINATION : 

       (a) Whether on 21.06.2012 at night about 12:00 AM at 
Natunpara the accused persons intending to take 
dishonestly the motor-cycle of the informant out 
of his possession, without his consent, moved that 
motor-cycle in order to such taking and thereby
committed an offence punishable U/S. 379 IPC?

                             : DECISION AND REASONS THEREOF :

          
5.                    I have heard the Ld. Counsels for the both parties.  Ld. 

Asstt. PP Mr. T. Bhowmik appearing for the prosecution submitted 

that prosecution has adduced cogent and reliable evidence to prove 

the charges leveled against the accused persons.  Ld. Asstt. PP has 

further submitted that the stolen motor-cycle was recovered by the
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police on being showed by the accused persons.  Hence, there is no 

doubt that the accused persons have committed the theft of motor-

cycle of the informant.  On the other hand, Ld. Defence Counsel has 

submitted that the prosecution has failed to prove the charges leveled 

against the accused persons beyond all reasonable doubts. There is 

no corroboration in the evidence of prosecution witnesses. Though 

PW2 has deposed that police recovered the stolen bike as shown by 

the  accused  Kamalesh,  but  as  per  the  seizure  list  (Ext2)  police 

recovered  the  stolen  bike  as  shown  by  accused  Lalit  Ray.   Ld. 

Defence Counsel has also submitted that there is no evidence that 

the informant is the owner of the seized motor-cycle. The police did 

not seize any documents with regard the ownership of the motor-

cycle. The informant did not identify the seized motor-cycle before 

the police.  He did not state before the IO that he is the owner of the 

seized motor-cycle.  Ld. Defence Counsel has further submitted that 

in a case U/S.379 IPC the prosecution must establish possession of 

the stolen article.   In this case there is no evidence stated by the 

prosecution that the informant was in possession of the stolen motor-

cycle at the time of incident of theft.  The Investigation Officer did 

not conduct any investigation to find out the ownership of the motor-

cycle.  As such, the accused persons are entitled to get the benefit of 

doubt in the present case.  Ld. Defence Counsel has also submitted 

that extract copy of GD Entry is not available in the case record.

6.                      It is at this stage expedient to caste a glance of evidence 

of prosecution witnesses.  PW1 is the informant Sri Sanjay Ray.  In 

his  evidence PW1 had deposed that  the incident  happened in the 

night of 21.06.2012.  On that day he was not present in his house. 

Next day in the morning while he arrived at his house he found that 
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the  lock  of  his  gate  was  broken  and  his  motor-cycle  bearing 

registration No. AS-
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19/8405 was missing from the garage. Thereafter, PW1 lodged the 

FIR before the Bongaigaon Police Station.  After about 5/6 days of 

filing FIR he was informed from the police that his stolen motor-

cycle  was  recovered  by  the  police.   Then  he  went  to  the  police 

station and identified his motor-cycle.  Ext1 was the FIR lodged by 

PW1 and Ext1(1) was the signature of PW1.  PW1 had also deposed 

that his motor-cycle was till kept in the police station.

                          In his cross-examination PW1 had revealed that  

Ext1-FIR was written on 23.05.2012.  He did not meet the accused 

persons prior to the incident.  PW1 had denied the suggestion that he 

did not state before the police that he identified his motor-cycle after 

recovery.

7.                    PW2 Md. Tulla Sheikh.  In his evidence PW2 had 

deposed that the incident happened about one years back.  PW2 had 

learnt  from the  local  people that  two thieves were caught  by the 

police.   Then  he  went  to  the  police  station  and  found  both  the 

accused persons there.  The police took accused Kamalesh, PW2 and 

other  people  near  the  Panitanki  and  there  police  recovered  one 

motor-cycle as shown by accused Kamalesh and seized the motor-

cycle in presence of PW2.  Ext2 was the seizure list and Ext2(1) was 

the signature of PW2.

                            In his cross-examination PW2 had revealed that he  

could not recollect as to where he put signature in Ext2 and as to 

whether the contents of Ext2 was written at that time or not.  He had 
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denied the suggestion that no motor-cycle was recovered and seized 

by the police as shown by accused Kamalesh Das.

                                                                                             Contd...P/
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8.                          PW3 was Sri Ashok Ray, who is the younger brother  

of  the  informant.  In  his  evidence  PW3  had  deposed  that  on 

21.06.2012  in  the  night  the  incident  happened.  Next  day  in  the 

morning  the  informant   informed PW3 that  his  motor-cycle  was 

stolen from the garage.  Then PW3 went to the police station along 

with  the  informant.  They  found  the  stolen  motor-cycle  and  the 

accused persons in the police station.  

                       In cross-examination PW3 had denied the suggestion 

that he did not find the accused persons in the police station.

9.                         PW4 is IO SI Annapurna Chetry.  In her evidence,  

PW4 had deposed that she had submitted charge-sheet U/S.379 IPC 

against the accused persons.  Ext3 was the charge-sheet and Ext3(1) 

was the signature of PW4.  She had deposed that the Investigating 

Officer  had  seized  one  Hero  Honda  motor-cycle  in  presence  of 

witnesses as shown by accused Lalit Ray.  Ext2 was the seizure list 

and Ext2(2) was the signature of SI Sri P. N. Bora.

                      In cross-examination PW4 has revealed that  on  

23.06.2012 the FIR was lodged.  On that day the case was registered. 

She has also revealed that  Ext2 was prepared on 22.06.2012.   In 

Ext2 Bongaigaon PS Case No.224/12 was mentioned.   PW4 had also  

revealed that no document was seized with regard  to the owner of 

the seized motor-cycle.  She had also revealed that PW1 did not state  

before the investigation officer that he identified the seized motor-
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cycle. PW4 had also revealed that the extract copy of GDE was  

furnished along with the CD though in Ext3 there was no mention 

about it.
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10.                      PW5 is IO Sri Paramananda Bora.  In his 

evidence PW5 had deposed that on 22.06.2012 he was working as 

In-charge at  New Bongaigaon PP.   On that  day he learnt  from a 

secret  information that  accused  Kamalesh  Ray  was  searching  for 

customer to sell a motor-cycle at Bhowlaguri.  On that day at about 

8:00 PM, PW5 arrested accused Kamalesh Ray at Bhowlaguri and 

on being interrogated accused Kamalesh Ray confessed that he and 

his companions accused Lalit Ray and Hiten Barman had stolen one 

motor-cycle from Natunpara. They brought the stolen motor-cycle to 

Madrassi Patty for selling. While he failed to sell the motor-cycle he 

returned  back  the  motor-cycle  to  accused  Lalit  Ray.   Accused 

Kamalesh Ray also told to PW5 that  he did not  know where the 

accused Lalit Ray kept the motor-cycle.  Thereafter, PW5 arrested 

the  accused  Lalit  Ray  as  shown  by  accused  Kamalesh.   During 

interrogation accused Lalit Ray informed PW5 that he had hidden 

the  motor-cycle  in  a  jungle  near  Dangtola  Panitanki.  PW5  had 

recorded the statement of accused Lalit Ray.  Thereafter he went to 

Dangtola Panitanki with accused Lalit  Ray and seized the motor-

cycle  bearing  registration  No.  AS-19/8405  from  the  jungle  near 

Dangtola Panitanki as shown by accused Lalit Ray in presence of 

witnesses.  Ext2 was the seizure list and Ext2(2) was the signature of 

PW5.  PW5 had deposed that on that night both accused Lalit Ray 

and Kamalesh were kept in the PS.  Next day while he took both the 

accused  persons  for  recovery  of  stolen  article  as  told  by  them, 

accused Kamalesh Ray fled away from the custody of police.  PW5 
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had also deposed that seized motor-cycle was stolen from the area 

under North Bongaigaon PP. Therefore, he handed over the seized 

motor-cycle and accused Lalit Ray to North Bongaigaon PP.

                        In cross-examination for accused Lalit Ray, PW5 had
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revealed that he started investigation of the case on 22.06.2012 by 

endorsing NBW PP GDE No.461 dtd. 22.06.12.  He arrested accused 

Kamalesh on the strength of GDE.  He had revealed that he could 

not found the extract copy of GDE with the CD.  PW5 had also 

revealed that confessional statement of both the accused persons was 

not  recorded.   There  was  no  GDE  in  connection  with  arrest  of 

accused Lalit Ray. PW5 had denied the suggestion that he prepared 

the Ext2-seizure list in the PS and he did not seize the motor-cycle 

as shown by accused Lalit Ray.  

                       In cross-examination of accused Kamslesh Ray, PW5 

had revealed that  he  took Amiruddin and Tarif  Ulla  to  the  place 

where  the  stolen  motor-cycle  was  kept  hidden.   There  was  no 

residence near the place from where the motor-cycle was recovered. 

At  that  time Chowkidar of  Panitanki  was not  present.   PW5 had 

denied the suggestion he has not investigated the case properly.

11.                      On apprisement of the evidence on record, it appears 

that PW1, the informant had clearly deposed that he identified his 

stolen motor-cycle in the police station.  There is no suggestion put 

to PW1 by the defence that the stolen motor-cycle did not belong to 

him. During cross-examination the defence has not contradicted the 

evidence  of  PW1 that  he  is  the  owner  of  the  stolen  motor-cycle 

bearing  registration  No.  AS-19/8405.   Thus,  during  cross-
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examination defence has failed to demolish the statement made by 

the PW1 in his examination-in-chief.  Thus, the evidence of PW1 

that the stolen motor-cycle belonged to him is remained unshaken. 

PW1 had deposed that he went to the police station and identified 

the  motor-cycle.   The  evidence  of  PW1 has  corroborated  by  his 

brother PW3. PW3 had also deposed that he found the stolen motor-

cycle of his
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brother in the police station.  As the stolen motor-cycle belonged to 

the informant certainly he was possession of the same at the time of 

incident of theft.  Hence, I find no force to the submission of the Ld. 

Defence  Counsel  and  there  is  no  evidence  adduced  by  the 

prosecution that the informant was not in possession of the stolen 

motor-cycle at the time of incident of theft.

12.                Upon carefully going through the evidence of 

materials  on  record,  it  is  found  that  in  their  statement  recorded 

U/S.313 CrPC both the accused persons admitted that they showed 

the motor-cycle to the police where they had hidden it and thereafter 

the police seized the motor-cycle. Though PW1 had deposed that the 

accused Kamalesh Ray showed the  motor-cycle  to  the  police  but 

PW5, the IO, had deposed that he seized the motor-cycle from the 

jungle near Panitanki on being showed by accused Lalit Ray.  It is 

found  from  the  evidence  of  prosecution  witnesses  that  both  the 

accused persons were caught by the police on the same day and they 

were together during investigation by the police.  Accused Kamalesh 

Ray corroborated the evidence of PW2.  In his statement recorded 

U/S.313 CrPC he had stated that one Kiron Ray asked him to sale 

the motor-cycle.  Then he and accused Lalit  Ray kept the motor-

cycle in the jungle.  He also stated that the police seized the motor-
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cycle on being showed by him.  Similarly accused Lalit Ray had also 

stated in his statement recorded U/S.313 CrPC that he stated before 

the  police  that  he  had  hidden  the  motor-cycle  in  the  jungle,  he 

showed  the  motor-cycle  to  the  police  and  the  police  seized  the 

motor-cycle.  Thus, truthfulness of evidence  of PW2 and PW5 is 

established by statement of accused persons recorded U/S.313 CrPC. 

Though statement made by the accused persons U/S.313 CrPC is not 

substantive  evidence  but  the  Court  may  rely  on a  portion  of  the 

statement of the accused and
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find him guilty in consideration of other evidence against him led by 

the prosecution.  However, the statements U/S.313 CrPC should not 

be considered in isolation but in consumption with evidence adduced 

by the prosecution.  In the instant case the statement of the accused 

persons recorded U/S.313 CrPC supported the evidence of PW2 and 

PW5.  Hence, I do not find anything to disbelieve the evidence of 

PW2 and PW5.

13.                   In the instant case, there is clear evidence that on  

the night of occurrence the motor-cycle bearing registration No. AS-

19/8405  was  stolen  from the  garage  of  PW1.   Subsequently  the 

motor-cycle was recovered by the police on being shown by both the 

accused persons.  The motor-cycle was hidden in the jungle near the 

Panitanki.   On  21.06.2012  the  motor-cycle  was  stolen  from  the 

house of the informant (PW1).  It is found from Ext2, the seizure list 

that  on  22.06.2012  at  11:30  PM  the  stolen  motor-cycle  of  the 

informant bearing registration No.  AS-19/8405 was seized by the 

police.   Thus  immediately  after  the  incident  of  theft  the  stolen 

motor-cycle was hidden by both the accused persons in the jungle. 

The  possession  of  stolen  motor-cycle  by  the  accused  persons 
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immediately after  the incident clearly ruled out possibility  of any 

other person being involved in the incident of theft other than the 

accused  persons.  Such  possession  of  stolen  motor-cycle  by  the 

accused  persons  clearly  established  that  the  accused  persons  had 

stolen the motor-cycle from the garage of the informant.

14.            In view of above discussion, it appears that prosecution 

has proved beyond all reasonable doubts that the accused persons 

namely Kamlesh Ray and Lalit Ray had committed the offence U/S. 

379 IPC.  Accordingly, accused persons are found guilty U/S.379 

IPC.
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15.            Heard the accused persons on the point of sentence. 

The accused persons have pleaded innocence.  Accused Lalit Ray 

has pleaded leniency stating that he is the sole earner of his family 

and he is newly married.  His parents are old and his father is unable 

to work. It appears that accused persons had committed the offence 

of theft.  Considering the facts and attending circumstances of the 

case, I am of the considered view that the accused persons are not 

entitled to get the benefit of probation U/S.360 CrPC or under the 

probation of offenders Act.  

16.            In the result, accused persons Sri Kamalesh Ray and Sri  

Lalit  Ray  are  convicted  of  charges  U/S.379  IPC.   Accordingly, 

accused persons are sentenced to undergo Rigorous Imprisonment 

for a period of 6(six) months and to pay a fine of Rs.2000/- (Rupees 

two thousand)  each i/d  S.I  for  1(one)  month  U/S.379  IPC.   The 

period of detention already undergone by the accused persons shall 

be set off against the sentence of imprisonment. 
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17.               Issue Jail Warrant to serve out the sentence. Let a 

copy of the judgment be furnished to the accused persons at free of 

cost.  

18.          The Judgment is given under my hand and seal of this 

Court on  this 24  th   day of March, 2014.   

                                                                       

       (Smt. N. Talukdar)
                           Chief Judicial Magistrate,

                                                                                        BONGAIGAON.
   

                 Dictated and Corrected by me.....                          

               (Smt. N. Talukdar) 
         Chief Judicial Magistrate,
                 BONGAIGAON.
                                                 *****


