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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE :::::::::::: BONGAIGAON. 

 

 

GR CASE No.436/2012.       

U/Ss.279/338 IPC. 

 

                                                      State of Assam 

             -Vs- 

                     Sri Narayan Chandra Saha.  

                                                             

Present:  Sri A.U.Ahmed, AJS 

               Chief Judicial Magistrate, 

               Bongaigaon. 

 

Name of the informant: 

                 Smt. Ratna Purukayastha, 

                 W/O Sri Biplob Purukayastha, 

                 Vill- BG Colony, Qtr No.136-A, New Bongaigaon. 

                 PS & Dist-Bongaigaon.       

Advocates appeared: 

                For the Prosecution: Mr. T. Bhowmik, Ld. Assistant PP. 

                For the Defence: Mr. D. J. Mukherjee. 

 

Dates fixed for Argument: 03-10-2013& 07-10-2013. 

Judgment pronounced and delivered on: 19-10-2013.  
 

  J   U   D   G   M   E  N  T 

 

 

1.                        This is a case for rash and negligent driving of motor 

vehicle resulting grievous hurt.   

 

2.                        The prosecution case in brief is that on 05-05-2012 

at 9:30 AM while the father of informant Sri Juhir Dusad was 

walking in Netaji Park situated at B.G. Colony a motor car 

(Hyundai I-10) having Registration No.AS-19/E 6020 which was 

driven at high speed in rush and negligent manner coming from 
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back side knocked him on his waist and went away as a result he 

sustained grievous injury. There after the injured person was 

initially taken to New Bongaigaon Railway Hospital where in he 

was got admitted for treatment. As no recovery was developed 

there, the injured person was taken to Popular Nursing Home, 

Patna from New Bongaigaon Railway Hospital and got him 

admitted there for treatment. As she remained busy with treatment 

of her injured father, delay in filing ejahar took place. On 16-07-

2013 the informant to that effect lodged a written ejahar with 

Bongaigaon PS. On receipt of the written ejahar, Bongaigaon PS 

registered a criminal case vide Bongaigaon Case No.268/2012 

under sections 279/338 IPC and started investigation. On 

completion of investigation, the charge sheet was submitted under 

sections 279/338 IPC against the accused person. Hence the 

prosecution case has come up. 

 

3.                                  On completion of the appearance of the 

accused person, copy was supplied to him. The particulars of 

offence U/Ss.279/338 IPC was duly explained to the accused 

person to which he pleaded not guilty and claimed to be tried.  

 

4.                                 During trial prosecution has examined only 8 

(eight) prosecution witnesses in support of its case. The accused 

person has been examined under section 313 CrPC. Defence has 

examined none. The plea of defence is of total denial. 

 

5.                               -: POINT FOR DETERMINATION :-  

(a) Whether the accused person drove the motor car having 

Registration No.AS-19/E6020 on public way  in a manner so 

r rash or negligent as to endanger human life or to be likely 

to cause hurt or injury to any other person?  
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(b) Whether the accused person caused grievous hurt to the 

father of the informant by driving the car bearing 

Registration No.AS-19/E-6020 in rash or negligent manner? 
 

 

6.                          -: DECISION AND REASONS THEREOF:- 

 

                              I have very carefully gone through the 

arguments duly advanced by the Ld. Lawyers of both sides as well 

as evidence on record. At the very beginning the Ld. Advocate 

appearing on behalf of the accused person has contended that this 

is fully concocted and manipulated case.  He has further argued 

that the prosecution has failed to prove its case the accused person 

beyond all reasonable doubts. On the other hand, refuting the 

aforesaid submissions, the Ld Assistant PP has submitted that the 

defence version itself shows that the accused person was involved 

in commission of alleged occurrence. Before forming any opinion 

on basis of the rival contentions of the submissions put forwarded 

by the Ld. Lawyers of both sides it would be apposite to scan the 

evidence on record.  

 

7.                              The defence case as appeared is that at the time 

of occurrence while the accused person was driving the seized 

vehicle on public way at minimum speed with due care, the injured 

person sudden appeared in abnormal manner and seeing the 

abnormality while the accused person got the car stopped, the 

injured person came to contract of the car and fell on the ground. 

Thereafter on humanitarian grounds he took the injured person to 

New Bongaigaon Railway Hospital where in he was got admitted 
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for treatment. The accused person incurred expenses for treatment 

of the injured person.    

 

8.                           It has been submitted by the Ld. Defence Counsel 

that the prosecution must prove i) that the accused person was 

driving a vehicle on relevant point of time or that he was ride, ii) 

that it was a public way on which he was driving or riding and iii) 

that he was driving or riding in a rash or negligent manner for 

fastening the accused person under section 279 of the IPC. The 

section 279 of the IPC reads as:-“Whoever drives any vehicle, or 

rides, on any public way in a manner so rash or negligent as to 

endanger human life, or to be likely to cause hurt or injury to any 

other person, shall be punished with imprisonment of either 

description for a term which may extend to six months, or with fine 

which may extend to one thousand rupees, or with both.” 

 

9.                         There is no dispute that the investigating officer 

marked as PW8 seized the vehicle registration No.AS-19/A-6020 

and its relevant documents from the accused person vide Ext4 and 

the same was got mechanically examined. Ext2 is mechanical 

report which has not been disputed by the defence. He has also 

stated that SI Jitesh Barman submitted charge sheet under sections 

279/338 IPC against the accused person. Ext 5 is the charge sheet 

and Ext5(1) is signature of SI Jitesh Barman. 

 

10.              Ext1 is the ejahar which shows that the occurrence 

took place in a park named “Netaji park” situated in B.G. Colony, 

Bongaigaon. PW1 is Smt. Ratna Purkaistha who is the informant 

and daughter of the injured person. According to her, on getting 
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information, she came to the field of Netaji Club and found her 

injured father lying there on the ground and many persons around 

him. She has further stated that the people gathered in the PO 

informed her that while her injured father was walking in the field, 

the car driven by the accused person at high speed coming back 

side knocked him. PW6 is Sri Jwohir Dashad who is the injured 

person of this case. According to PW6 while he was sitting in the 

field of Netaji Club in the back side of a cow taking its urinal, a car 

coming from back side knocked him as a result he was blown 

away. PW2 Sri P. L. Hazarika is the MVI who examined the 

offending seized vehicle. On examination of the seized offending 

vehicle he found no damage on it. According to PW3, PW4 and 

PW7 the occurrence took place on main road which goes through 

B.G. Colony. PW8 is Sri Diganta Saikia who is the Investigating 

Officer. He has stated that during investigation he drew sketch map 

of the PO and according to the sketch map PO is B.G. Colony 

Main road.  

 

11.                   PW3 is Sri Karna Baishya who was sitting on the 

front seat of the offending vehicle driven by the accused at the time 

of occurrence who has given different story regarding the 

occurrence. According to him, while the car was going towards 

Dangtol at the speed of 25 K.M per hour he found an old man on 

the road near Netaji Club situated in B.G. Colony going from right 

side to left side again and again. Seeing the movement of the old 

man and condition of the road he advised the accused person to 

drive carefully. While in spite of application of horn the injured 

person did not stop his movement from one side to another side on 

the road, the accused person stopped the vehicle on application of 
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brake and then the injured person fell in front of the same. There 

after the accused person took the injured to Railway Hospital. PW4 

is Md. Matiul Karim Sarkar who was driving his car at the time of 

occurrence and his car was behind a car. He saw a man going 

towards same direction in abnormal manner. While the car  behind 

which his car was going was got stopped he also stopped his car 

got down there off and found a man sitting in front of the said car. 

There after he and the accused person got the injured person 

boarded an auto-rickshaw for taking him to hospital. His evidence 

is silent that at that time the accused person drove the seized 

vehicle but his evidence has supported presence of the accused 

person in the PO.  

 

12.                        PW7 is Sri Durga Ram Boro who was going to 

the market at the time occurrence. He has stated in his testimony 

that while he was going towards market he saw the injured person 

going towards east on foot on the road and at that time a car was 

coming from opposite direction slowly by application of horn. The 

car was got stopped when it reached near the injured person and 

then the injured person himself fell before the car. In a Tempo the 

injured person was taken to New Bongaigaon Hospital.  

 

13.                    It has been argued by the Ld. Lawyer appearing 

on behalf of the accused person that non-examination of any 

person of Mandir authority is fatal to the prosecution. From PW1 

has stated in her evidence that the alleged car hit the boundary of a 

Mandir. PW6 has stated in his cross-examination that the alleged 

car hit the boundary wall and entered into campus of the Mandir 

there through.  For purpose of substantiating the aforesaid fact that 
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the wall was broken, examination of any person from the Mandir 

authority is necessary. Hence I find force in the submission.  

 

14.                  The act which is called done rashly or negligently 

is defined in Nilmoni Hazarika reported in 

“MANU/GH/0767/2010” and same reproduced below:-   13. 

While answering the question posed above, it may be noted that 

when a person fails to take, while doing an act, precaution, which a 

reasonable and prudent person is expected to take or ought to take, 

it amounts to negligence. When a person, conscious of the fact that 

his action may cause harm or damage, takes the action with utter 

indifference to the consequences, which may ensue from his such 

act, he is said to have done the act rashly. In other words, when a 

person fails to take, while doing an act, such precaution, which a 

reasonable and prudent person is expected to take or ought to take, 

before doing the act, such doing of the act would amount to 

negligence. On the other hand, when a person, who is aware of the 

risk, which his action involves, does the act with utter indifference 

to the consequences, which his action is likely to entail, such an act 

is a rash act.”   

 

15.                  It appears from Ext1 that the occurrence took place 

on 5-5-2012 and Ext1 was lodged on 26-07-2012 after 2(two) 

months of the occurrence. It has been stated in Ext1 that as the 

informant remained busy with the treatment of the injured person 

she could not lodge Ext1 in time. From evidence of PW6 it appears 

that he was in Railway Hospital for one month under treatment. 

His evidence also shows that he was taken to Popular Nursing 

Home, Patna.  From the evidence of PW1 and PW6 it appears that 
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the alleged seized car also hit the brick boundary wall of a Mandir 

as a result the same was broken. On 30-07-2012 PW2 examined 

the seized offending vehicle bearing Registration No. AS-19/E-

6020 on police requisition in premises of police station and found 

no damage there on. Ext2 is the report. It is clear that Ext2 has not 

supported the evidence that the alleged seized car hit a brick wall. 

It is also evident that the accused person spent a sum of Rs. 20/25 

thousand for treatment of the injured person. The explanation 

given in Ext1 for delay in filing of ejahar is not acceptable and as 

such I find substance in the submission of the Ld. Defence Counsel 

that the informant brought this case for only obtaining decree of 

compensation from Motor Accident Claim Tribunal. 

 

16.                The fact of the case remains that at the time of 

occurrence, the informant marked as PW1 was not in the PO and 

coming to the PO from the people gathered there she came to know 

that the car of the accused person driven at high speed coming 

from back side knocked the injured person. The Prosecution has 

examined none who gathered in the PO as stated by PW1for 

supporting her evidence. From evidence of PW6 itself shows that it 

was impossible for him to observe as to how the offending car was 

driven and who drove the offending car.  

 

17.        If the occurrence took place on public way as per 

defence version which has been supported by the evidence of 

PW3, PW4, PW6 and PW8,there is no evidence showing that at the 

time of occurrence the accused person drove his alleged seized car 

in rash or negligent manner rather it is found that he drove it with 

due care.   It is evident that the injured sufficiently was sick and 



9 
 

old at time of occurrence. It is also evident that on physical unfit, 

the injured person was ordered to go on compulsory retirement. 

 

18.                 According to the medical officer marked as PW5, 

the injured person sustained abrasion over right knee size of 2 cm 

X 2 cm and tenderness over the right hip and upper thigh. X-Ray 

shows that the injured person sustained a fracture of pelvis (Right 

Public Rami). Fracture of pelvis reads as follows: “Pelvic fracture 

is a disruption of the bony structure of the pelvis, including the hip 

bone, sacrum and coccyx. The most common cause in elderly is a 

fall, but the most significant fractures involve high-energy forces 

such as a motor vehicle accident, cycling accidents, or a fall from 

significant height. Diagnosis is made on the basis of history, 

clinical features and special investigations usually including X-ray 

and CT. Because the pelvis cradles so many internal organs, pelvic 

fractures may produce significant internal bleeding which is 

invisible to the eye. Emergency treatment consists of advanced 

trauma life support management. After stabilization, the pelvis 

may be surgically reconstructed.”     

 

19.                        The section 338 of the IPC reads as: - “Whoever 

causes grievous hurt to any person by doing any act so rashly or 

negligently as to endanger human life, or the personal safety of 

others, shall be punished with imprisonment of either description 

for a term which may extend to two years, or with fine which may 

extend to one thousand rupees, or with both. Of wrongful restraint 

and wrongful confinement.” For fastening a person under section 

338 of the IPC, the prosecution first must its case under section 

279 IPC so far as Road Traffic Accident is concerned. I find major 

http://en.wikipedia.org/wiki/Pelvis
http://en.wikipedia.org/wiki/Hip_bone
http://en.wikipedia.org/wiki/Hip_bone
http://en.wikipedia.org/wiki/Hip_bone
http://en.wikipedia.org/wiki/Sacrum
http://en.wikipedia.org/wiki/Coccyx
http://en.wikipedia.org/wiki/Motor_vehicle_accident
http://en.wikipedia.org/wiki/Radiography
http://en.wikipedia.org/wiki/Computed_tomography
http://en.wikipedia.org/wiki/Advanced_Trauma_Life_Support
http://en.wikipedia.org/wiki/Advanced_Trauma_Life_Support
http://en.wikipedia.org/wiki/Advanced_Trauma_Life_Support
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contradictions in the evidence of PW1. It is found that the said 

contradictions have not been confirmed by the investigating officer 

but upon perusal of case diary I have found the same confirmed. In 

view of discussions made above I find that the prosecution has 

failed to prove its case against the accused person under section 

279 of the IPC beyond all reasonable doubts.  

 

20.                      In the result, I find that the prosecution has 

failed to prove its case against the accused person beyond all 

reasonable doubts. Hence on benefit of doubt, the accused 

person is hereby acquitted from the charge brought against him 

and let him be set at liberty. Let the seized vehicle along with its 

relevant document be returned to its registered owner in due 

course of law. The bail bond stands canceled. Accordingly this 

case is disposed of on contest. 

 

 

21.                       The Judgment is pronounced and delivered in 

the open court this 19
th

 October, 2013 under my hand and seal of 

this Court. 

 

              (A.U. Ahmed) 

                              Chief Judicial Magistrate, 

                                                                                        BONGAIGAON.  

 

 

                Dictated and corrected by me…….,                           

   

 

              (Sri A. U. Ahmed)  

       Chief Judicial Magistrate, 

               BONGAIGAON. 
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  : A  N  N  E  X  T  U  R  E : 

     The Prosecution examined:   

         a) PW1 - Smt. Ratna Purukayastha. 

         b) PW2 - Sri Padma Lochan Hazarika(MVI). 

         c)  PW3 - Sri Karna Bashiya. 

         d) PW4 - Md. Matiul Karim Sarkar. 

         e)  PW5 - Dr. Sujay Ghosh(MO). 

         f)  PW6 - Sri Jwohir Dosad. 

         g)  PW7 -  Sri Durga Ram Boro. 

         h)  PW8 - Sri Digen Saikia (IO). 

 

The Prosecution exhibited:  

a) Ext1 – Ejahar. 

b) Ext2 – MVI report. 

c) Ext3 – Medical Report. 

d) Ext3 – Seizure list. 

e) Ext5 – Charge-Sheet. 

 

The Defence examined and exhibited: Nil. 

           

 

 

 

                  Sri A. U. Ahmed 

                                                                        Chief Judicial Magistrate 

                  BONGAIGAON. 

 

 

 

 

           ******* 

 
 


