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IN  THE  COURT  OF  THE  CHIEF  JUDICIAL  MAGISTRATE  : 
BONGAIGAON.

GR CASE NO. 556/2011.
U/Ss. 341/323/34 IPC.

   State of Assam
         -Vs-

                                         1. Md. Dilder Ali Ahmed.
       2. Sri. Mohan Nath.

 
Present:   Sri A. U. Ahmed, AJS
              Chief Judicial Magistrate,
               B  ongaigaon  .

Name of the informant:
                Sri Bipul Sakar,
                Son of Sri Nilapada Sarkar,
                Vill- Dolaigaon, PHE Quarter,
                PS & Dist. Bongaigaon.
Advocates appeared:-
             For  the  Prosecution:  Mr.  T.  Bhowmik,  Asstt.  Public 
Prosecutor.
             For the Defence: Mr. S. K. Sarkar.
Accused person facing trial: Md. Dilder Ali Ahmed.

Argument heard on:  11.09.2013.
Judgment pronounced & delivered on: 18.09.2013.

                                        J   U   D   G   M   E   N   T

1.                   This is a case for assault where the injured person 

sustained simple injuries caused by blunt object.

2.                       The prosecution case in brief as appeared is that on  

20.08.2011 at 8:00 PM in the campus of Public Health Engineering 

Department while the informant was talking about tuition with Nur 

Sultana Begum and Munu Devi, suddenly the brother of Nur Sultana 

Begum came there and assaulted him. There after father of Munu 

Devi and brother of Nur Sultana assaulted him with lathi as a result
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                                                                                           Contd....P/

2.

he sustained serious injuries. Finding no alternative while he went 

running to the house, they also chased him up to the house and 

assaulted him there also. They left the house saying that they would 

come tomorrow evening while his mother intercepted them. On the 

following day the informant lodged a written ejahar to that effect 

with  North  Bongaigaon  PP  and  the  same  was  forwarded  to 

Bongaigaon PS for  registering a criminal  case.  On receipt  of  the 

written  ejahar,  Bongaigaon  PS  registered  a  criminal  case  vide 

Bongaigaon PS case No.416/2011 U/S. 325/34 IPC. On completion of 

investigation, the charge-sheet was submitted U/Ss.341/323/34 IPC 

against the accused persons. 

3.                     During trial the accused person Mohan Nath died and 

as  such  on  death  the  case  was  filed  against  him.  The  case 

proceeded only against the accused person Md. Dildar Ali Hussain. 

On completion of his appearance, copy was furnished to him. The 

particulars of offence U/Ss. 341/323/34 IPC was duly explained to 

the accused person to which he pleaded not guilty and claimed to 

be tried.

4.                  During trial the prosecution has examined as many as  

6(six)  prosecution  witnesses.  The  accused  person  has  been 

examined under section 313 CrPC. The defence has examined none. 

Plea of defence is of total denial.

5.                      : POINT FOR DETERMINATION :

                       (a) Whether the accused person wrongfully restrained 
      the informant?
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                  (b) Whether the accused person caused simple hurt to 
                        the informant? 

                                                                      Contd...P/

3.

6.                        : DECISION AND REASONS THEREOF :

                      I have very carefully gone through the arguments duly 

advanced by the Ld Lawyers of both sides as well as evidence on 

record.  Let us see the evidence on record.

                           The accused person Mohan Nath

7.                     The accused person Mohan Nath is the father of Munu 

Devi who was present in the PO while the occurrence started. The 

said accused person died during trial and as such the case against 

him was filed on his death.

                      The accused person Dilder Ali Ahmed

8.                    The accused person Dilder Ali Ahmed is the brother of  

Nur Sultana Begum who is facing trial only as co-accused person 

Mohan Nath died during trial.

                                  FIR and INJURY REPORT

9.                       Ext1 is the ejahar was lodged on the following day i.e  

on 21.08.2011.  It shows that occurrence took place in two places 

on 20.08.2011 at 8:00 PM. The informant himself was the injured 

person who was got medically examined on 20.08.2011 at 11:00 

PM. Ext2 is the injury report of the informant which shows that he 

sustained one lacerated wound having size of 5 cm X 2 cm over 

upper part of right parietal bone and multiple small size bruise over 

left shoulder. Ext2 shows that the wounds the informant sustained 



4

were simple in nature. PW2 is Dr. Jahidur Rahman who has stated in 

his testimony that on examination of the informant on 20.08.2011 

at 11:00 PM on

 

Contd....P/4.

police requisition he found the injuries cited above and Ext2 is the 

injury report he prepared and Ext2(1) is signature. He has admitted 

in his cross-examination that he has not mentioned the object by 

which the injuries in question were caused. The wounds detected 

themselves indicate that lathi might have been used for causing the 

wounds.

10.                 PW1 is Bipul Sarkar who is the informant-cum-

injured person of this case. He has clearly stated in his testimony 

that  the occurrence took place on 20.08.2011 at  8:00 PM inside 

boundary wall of Public Health. At the time of occurrence while he 

was talking with Nur Sultana Begum and Munu Devi the accused 

person Dilder Ali came there and suddenly started assaulting him 

with lathi and hands. In the mean time the accused person Dilder 

Ali  brought  the  accused  person  Mohan  Nath  on  call  and  on  his 

arrival  both  unitedly  assaulted  him.  He  took  treatment  from the 

Bongaigaon Hospital  on  the  night  of  occurrence.  His  evidence is 

silent regarding wounds he sustained. His evidence clearly shows 

that the accused persons did not enter into his house.  PW3 is Sri 

Nilapada Sarkar who is  the father  of  the  informant.  PW2 was  in 

Barpeta at the time of occurrence and he came home back on the 

night  of  occurrence  after  the  injured  person  was  got  medically 

examined and treated. Coming house he came to know from his 
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wife that the accused persons assaulted injured person while he 

was  talking his  two girlfriends.  He saw bandage on head of  the 

injured  person.  His  evidence  is  silent  that  the  accused  persons 

entered into his house.

11.                  PW4 is Smt. Maya Rani Sarkar who is the mother of

                                                                                           Contd....P/

5.

the informant. According to her, half an hour prior to the occurrence 

the informant coming of the house sat in the veranda of PHE office 

due to load shedding and at the time of occurrence he entered into 

the house running and the accused persons also entered into the 

house on chasing him and thereafter the accused persons unitedly 

started assaulting him with lathi. It is found that PW4 did not state 

before the police that the accused person entered into the house 

and assaulted the informant. 

12.              PW5 is Miss Nur Sultana Begum who is the sister of 

the accused person Dilder Ali. PW5 has been declared hostile. She 

has admitted that at the time of occurrence she and Munu Devi 

were  talking with  the  informant.  Their  house is  a  bit  away from 

quarter  of  the  informant.  Admittedly  PW5  is  the  sister  of  the 

accused person Dilder Ali and as such it can be presumed that she 

refrained from revealing the truth. It is the established principle that 

on the basis  of  hostile  evidence the prosecution case cannot  be 

brushed aside.

13.           The prosecution could not examine Miss Munu Devi as 

her where about could not be traced out.  The service report shows 
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that after death of her father who is one of the accused persons she 

left for their permanent home. 

14.            PW6 is Sri Ganesh Sarkar who is the investigating 

officer of the case. He has confirmed that PW1 did not state that the 

accused  person  Dildar  Ali  assaulted  him with  lathi.  He  has  also 

confirmed  that  PW4 stated  before  him  that  the  accused  person 

Mohan Nath entered into their house and assaulted the informant

                                                                                            Contd...P/

6.

with  lathi.  It  is  found  that  the  prosecution  has  refrained  from 

confirming that PW5 stated before the investigating officer that the 

accused person Dildar who is her brother suddenly assaulted the 

informant while she and Munu Devi  were talking with him about 

tuition  as  a  result  he  sustained  serious  injury.  However  for  the 

aforesaid omission, the entire prosecution case cannot be brushed 

aside. Evidence of PW4 shows that she had not seen anything what 

was happened in the veranda of PHE. 

15.         Two factors must be established namely (i) common 

intention, and (ii) participation of the accused in the commission of 

an offence.  If  a  common intention  is  proved but  no overt  act  is 

attributed to the individual accused, Section 34 will be attracted as 

essentially  it  involves vicarious liability but  if  participation of  the 

accused in the crime is proved and a common intention is absent, 

Section 34 cannot be invoked. In every case, it is not possible to 

have direct evidence of a common intention. It has to be inferred 

from the facts and circumstances of each case.
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                                          O  R  D  E  R

16.          In  the  result,  I  find  the  accused  person  guilty 

U/Ss.341/323/34 IPC and and accordingly he is convicted. 

17.        On the point of sentence the accused person is heard. 

There is no evidence on record showing that the accused person 

was previously convicted by the Court of law.  Considering nature of 

the  offence and I  am of  the  opinion that  the accused person is 

entitled to get the benefit laid down U/S.360 CrPC.   Accordingly, 

instead of

                                                                                     Contd...P/

7.

sentencing him at once to any punishment he is released on 

his entering into a bond of Rs.2000/-(Rupees Two thousand) 

for 1(one) year, to appear and receive the sentence when 

called upon during such period and in the meantime keep 

the peace and be of  good behaviour.   The District  Social 

Welfare Officer, Bongaigaon is asked to keep strict vigilance 

on the accused person.  Let a copy of this order be given to 

hims for his information and necessary action.  Also, let a 

copy of the Judgment be furnished to the accuse person at 

free  of  cost.   Accordingly,  this  case  is  disposed  of  on 

contest.

18.       The Judgment is pronounced and delivered in the open 

Court on this  18  th   September, 2013   under my hand and seal of 

this Court.
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                                                                                        Sri A. U. Ahmed
            Chief  Judicial 

Magistrate,
                    BONGAIGAON.

             Dictated and corrected by me……….                         

               Sri A. U. Ahmed
       Chief Judicial Magistrate,
               BONGAIGAON.

                           

      
Contd....P/8.

 

  : A  N  N  E  X  T  U  R  E :

     The Prosecution examined:  

        a)  PW1 – Sri Bipul Sarkar.
          b)  PW2 – Dr. Jahidur Rahman(MO).
         c)  PW3 – Sri Nilapada Sarkar.
          d)  PW4 – Smt. Maya Rani Sarkar.
         e)  PW5 – Miss Nur Sultana Begum.
          f)  PW6 - Sri  Ganesh Sarkar (IO).

The Prosecution exhibited: 
  a) Ext1 – Ejahar.

b) Ext2 – Injury Report.
c) Ext3 – Charge-Sheet.

The Defence examined and exhibited: Nil.

          

           (Sri A. U. Ahmed)
                                                                      Chief Judicial Magistrate

           BONGAIGAON.
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