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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE :::::::::::::::: BONGAIGAON.

GR CASE NO. 589/2012.
U/Ss. 379/411 IPC.

    State of Assam
         -Vs-

            1.  Sri Santosh Das.
2. Sri Rabi Dey.

   3. Sri Raj Kumar Das.    
Present:  Sri A.U. Ahmed, AJS
               Chief Judicial Magistrate,
               Bongaigaon.

Name of the informant:
             Sri Amit Kumar Gupta,
              Son of Sri Ashok Kumar Gupta,
              Vill- Lichutola, Bongaigaon.
              PS & Dist. Bongaigaon.
Advocates appeared:-
            For the Prosecution: Mr. T. Bhowmik, Ld. Asstt. Public Prosecutor.
             For the Defence: 1. Mr. G. Biswas for the accused person Santosh Das.
                                         2. Mr. R. Debnath for the rest accused persons.
Argument heard on: 16-11-2013.
Judgment pronounced & delivered on: 19-11-2013.

                                                             J  U  D  G  M  E  N  T

1.                     The prosecution case in brief is that on 12.10.2012 at 

10:00 AM while Sri Sanjib Pandey, an employee of the informant 

was keeping the mobile phone sets in the gallery of the shop of the 

informant for display, the accused person Santosh Das took away 

three nos. of mobile sets described in the ejahar and fled away with 

the same.   Thereafter, he and others chased him and they were

                                                                                           Contd...P/2.

enabled to apprehend the said accused person with three nos. mobile 

sets.  Thereafter, the said accused person was handed over to police. 

On the same day, the informant to that effect lodged a written ejahar 

with Bongaigaon PS.  On receipt of written ejahar Bongaigaon PS 

registered  a  criminal  case  and  started  investigation.  During 

investigation from the possession of the rest accused persons some 
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mobile sets were seized. On completion of the investigation charge-

sheet was submitted against the accused persons U/Ss. 379/411 IPC. 

Hence, the prosecution case has come up.

2.                          On completion of appearance, copy was furnished to  

them.  Having very carefully gone through the submissions of both 

sides as well as case diary. I found prima-facie materials U/S. 379 

IPC  against  the  accused  person  Santosh  Das  and  U/S.411  IPC 

against  the  rest  accused  persons  and  as  such  framed  charge 

accordingly against them.  The aforesaid charges were read over and 

explained to them to which they pleaded not guilty and claimed to 

be tried.

3.                        During the trial the prosecution has examined as many  

as  9(nine)  prosecution  witnesses.   Accused  persons  have  been 

examined U/S. 313 CrPC. The defence has examined none. Plea of 

the defence is of denial total.   

4.                       -:POINT FOR DETERMINATION:-

   (a) Whether the accused Santosh Das committed theft of three 
nos.  of  mobile  sets  described in ejahar from the shop of  the informant 
without his consent?

                          Contd....P/3.

   (b)  Whether  the  accused  persons  namely  Rabi  Dey  and 
Rajkumar Das retained stolen mobile sets of the informant?  

5.                  -: DECISION AND REASONS THEREOF :-

                   I have carefully gone through arguments duly advanced 

by the Ld. Lawyers of both sides as well as evidence on record. The 

Ld. Advocate appearing on behalf of the accused persons Rabi Dey 

and Rajkumar Das has submitted that there is an iota of evidence on 

record showing that they retained any stolen mobile sets. It has been 

also  contended  by  the  Ld.  Lawyer  appearing  on  behalf  of  the 

accused person Sri Santosh Das that the prosecution has failed to 

prove its case against the accused person Santosh Das beyond all 
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reasonable  doubts.  On  the  other  hand  opposing  the  aforesaid 

submissions the Ld. Assistant PP Mr. T. Bhowmik has submitted that 

the prosecution has comfortably succeeded in establishing its case 

against  the  accused persons.  Before coming to any conclusion,  it 

would be apposite to scan the evidence on record. Hence, I would 

like to move on the evidence on record.   

6.                          PW1 is Shri Amit Kr. Gupta who is the informant of 

this case.  He has stated in his evidence that on 12.10.2012 at 10:00 

AM the occurrence took place.  At that time he came to his shop 

where  mobile  phone  sets  were  displayed  for  sale  and  found  the 

accused person Santosh Das standing with a bag there.  As soon as 

he had entered to the shop, the said accused person went out from 

the shop.  On verification of his stock, he found that three nos. of

                                                                                          Contd....P/4.

mobile  sets  were  missing.   On doubt,  he  asked the  said  accused 

person to wait for him but the said accused person hurriedly boarded 

a tempo.  Thereafter, he followed the said accused person in a motor 

cycle  and  managed  to  apprehend  the  said  accused  person  on 

Bongaigaon flyover and found the stolen mobile phone sets in his 

bag. Thereafter, with the help of the local people, the said accused 

person was taken to the Bongaigaon Police station and handed over 

to police.  Police seized three nos. of mobile sets in a school bag 

vide Ext1 and Ext1(1) is his signature.  The said mobile sets were 

given in his zimma.  Thereafter, he lodged a written ejahar. Ext2 is 

the written ejahar.  During the investigation police informed him that 

two nos. of mobile sets were recovered from the possession of the 

rest accused persons. While the said mobile sets were shown to him, 

he identified the same to be mobile sets stolen from his shop earlier.

7.                        PW2 is Sri Dhananjoy Ghosh who has stated in his  

testimony that the occurrence took place about 3/4 months back at 
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10:00 AM.  At that time he saw the accused Santosh Das entering 

into the shop of the informant.  A bit after, he saw the said accused 

person coming out from the shop and going away in a tempo.  Later 

on he came to know that the said accused person had taken away 

mobile phones from the shop of the informant and the informant 

managed to apprehend the accused person near Bongaigaon flyover 

along with mobile sets.

     Contd....P/5.

8.                        PW3 is Sri Sandip Pandey who is the employee of the  

informant.  He has stated in his testimony that the occurrence took 

place  in  the  year  of  2012  just  before  the  Dweepawali.   In  the 

morning of the day of the occurrence while he was in the shop of the 

informant, the accused person Santosh came to the shop and verified 

some mobile sets for purchasing.  After verification of the mobile 

sets, the said accused person informed him that the mobile sets he 

verified  attracted  him  but  lack  of  funds  he  could  not  purchase. 

Thereafter,  he  became  busy  with  others  and  the  accused  person 

standing for a bit left the shop.  Thereafter, he noticed that three nos. 

of  mobile  sets  were  missing.   Thereafter,  he  followed  the  said 

accused  person.  Then  the  said  accused  person  got  into  an  auto-

rickshaw.  Thereafter, he followed the auto-rickshaw.  At that time 

the informant came.  He and informant followed the  said accused 

person and managed to apprehend him with the stolen mobile sets. 

Thereafter, he came to the shop back.

9.                    PW4 is Sri Gopal Das who has stated that the occurrence 

took place about 3/4 months back.  At that time of occurrence he 

was  in  the  house.  Knowing  about  the  occurrence  over  telephone 

from the informant he came to the shop of the informant and found 

the accused Santosh Das being kept.  He saw three nos. of mobile 

sets in the bag of the aforesaid accused person.  After few minutes 
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police came and took the accused person along with the mobile sets 

to police station. 

                                                                                          Contd....P/6.

10.              PW5 is Sri Sashi Dey who is the brother of the  

accused Rabi  Dey.  He has  stated  in  his  testimony that  about  5/6 

months  back  police  took  up  his  elder  brother  Rabi  Dey.   Police 

obtained his signature on a paper.  Ext3 is the said paper and Ext3(1) 

is his signature.

11.                    PW6 is Sri Shiv Dayal Thakur who has stated in his  

testimony that about one year back the occurrence took place. He 

came to know that the informant apprehended the accused person 

Santosh Das along with the mobile sets which had been stolen away 

from his shop on flyover.

12.                     PW7 is Sri Jyotirmoy Sarkar who has stated in his  

testimony that the occurrence took place in the year of 2012.  Police 

seized one mobile set from the possession of accused Rajkumar Das. 

Ext.3 is the said seizure list and Ext3(2) is his signature.

13.              PW8 is Shri Nirmal Ray who has stated in his 

testimony that the occurrence took place in the year 2012.  While he 

was going with his tempo in Dangtol, he found a gathering near the 

over bridge and went there.  Police showed him a mobile  set  and 

obtained his signature on a paper.  Ext4 is the paper where he put 

signature and Ext4(1) is his signature.

                                                                                           Contd...P/7.

14.            PW9 is  Sri  Bablu Prasad who has  stated in  his 

testimony that seeing the gathering near the over bridge at Dangtol 
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he came there and police showed him a mobile set and obtained his 

signature on a paper.  Ext4 is said paper and Ext4(2) is his signature. 

15.                   Ext4 is the seizure list by which a mobile set was 

seized from the possession of the accused Rabi Dey in presence of 

Nirmal  Ray,  Bablu  Prasad  and  Dipankar  Ray.   Nirmal  Ray  and 

Bablu Prasad have been examined as PW 8 and PW 9.  From their 

evidence it  appears that police showed a mobile set  and obtained 

their  signatures  on  Ext4.   Both  of  them admitted  in  their  cross-

examination that they could not say where from the said mobile set 

was recovered.  Hence, it has been crystal clear that on the basis of 

evidence of PW 8 and PW9 it cannot be said that any mobile set was 

recovered from the possession of the accused Rabi Dey.  The said 

accused Rabi Dey has stated while his statement recording U/S.313 

CrPC that he has no claim over the seized mobile sets and that no 

mobile set was recovered from his possession.

16.                     Ext3 is the seizure list by which the Investigation 

Officer  seized  a  mobile  set  from  the  possession  of  the  accused 

Rajkumar Das in presence of Sri Sashi Dey and Jyotirmoy Sarkar. 

The  said  Sashi  Dey  has  been  examined  as  PW5  and  Jyotirmoy 

Sarkar  has  been examined as  PW7.   He  has  stated  in  his  cross-

examination that while his signature was obtained on Ext3 it was

                                                                                          Contd....P/8.

blank.   His  evidence  is  totally  silent  regarding  recovery  of  any 

mobile phone set from accused person Rajkumar Das.   Evidence of 

PW7 shows that a mobile phone was recovered from the possession 

of  the  accused  Rajkumar  Das.   In  the  cross-examination  he  has 

admitted  that  he  could  not  say  from  whose  possession  the  said 

mobile set was recovered.  The accused Rajkumar Das has stated 

during recording of  his  statement  U/S.  313 CrPC that  he  has  no 

claim  over  the  any  seized  articles  and  that  no  mobile  set  was 
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recovered from his  possession by the  police.   Considering cross-

examination of PW7 and discussion made above I find doubt in his 

evidence that any mobile set was recovered from the possession of 

accused Santosh Das.

17.                   Ext2 is the ejahar which is clearly silent regarding  

the mobile sets seized by Ext3 and Ext4 from the possession of the 

accused person Rabi Dey.  The informant has clearly admitted in his 

cross-examination that in respect of the aforesaid mobile sets seized 

from the possession of the accused Rabi Dey and Rajkumar Das no 

ejahar was lodged and that police seized no cash-memo from him in 

respect of the said mobile set.  The evidence of PW3 is silent that 

prior to occurrence of this case earlier any mobile was stolen away 

from the shop of the informant. For the reasons stated above, I find 

doubt the earlier any mobile set was stolen away from the shop of 

the informant and the mobile sets seized vide Ext3 and 4 were the 

mobiles of the shop of the informant. 

                                                                                           Contd...P/9.

18.              Ext1 is the seizure list by which three nos. of mobile  

sets and a school bag was seized on being produced by the informant 

in presence of one Gopal Dey on 12.10.2012. Sri  Gopal Dey has 

been examined as PW4. He has clearly stated in his deposition that 

he found three nos. of mobile sets in the bag of the accused person 

Santosh Das. PW3 has also stated in his testimony that  he found 

three nos. of mobile sets in the bag of the accused person while he 

was apprehended. Similarly the informant marked as PW1 has stated 

that he found three nos.  of mobile sets in the bag of the accused 

person  which  were  stolen  away  from  his  shop  while  he  was 

apprehended.

19.                 It has been submitted by the Ld. Advocate appearing 

on behalf of the accused Santosh Das that non-examination of the 
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concerned IO who is the maker of Ext1 is fatal to the prosecution 

case.  The fact of the case remains that the informant and PW3 in 

fact apprehended the accused person Santosh Das with the three nos. 

of stolen mobile sets.  Ext1 shows that the concerned IO seized the 

three nos.  of mobile sets which were alleged to have been stolen 

away from the shop of the informant by the accused Santosh Das 

alongwith a bag on being produced by the informant.  Considering 

the discussion made above, I am of the opinion that for the purpose 

of proving Ext1, the examination of the concerned IO not highly 

essential.  Hence, I find no force in the submission.  Of course, there 

are some minor contradictions in the evidence of PW1 to PW4 in

                                                                                        Contd....P/10.

respect of removal of three nos. of mobile sets from the shop of the 

informant by the accused person Santosh Das and recovery of the 

same from the possession of accused Santosh Das. In my considered 

opinion, said contradictions are not on material  point.  However, I 

find the evidence of PW1 to PW4 is trustworthy and reliable which 

clearly shows that the accused Santosh Das took away three nos. of 

mobile sets from the shop of the informant which were seized by 

Ext1.

      O R D E R

20.               In the result, I find that prosecution has failed to prove 

its  case  against  the  accused  persons  namely  Rabi  Dey  and  Raj 

Kumar  Das  beyond  all  reasonable  doubts.   Hence,  on  benefit  of 

doubt  the  accused  persons  are  hereby  acquitted  from the  charge 

brought against them and they are set at liberty forthwith.  Their bail 

bonds stand cancelled.

                      I find the accused persons Santosh Das guilty U/S.379 

IPC and accordingly he is convicted.

21.            On the point of sentence, accused person is heard and to 

that  effect  his  statement  is  recorded.  Considering  the  age  of  the 
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accused person, benefit laid down U/S.360 CrPC is not showered 

upon him.  In my considered opinion, he deserves to be punished.

22.          The accused person has prayed for leniency in sentencing 

him. His statement recorded U/S.313 CrPC shows that he is only

                                                                                         Contd....P/11

.

bread earner of his family.  From the fact of the case it appears that 

the accused Santosh Das is professional criminal and as such I feel 

hesitation  to  take  lenient  view  in  sentencing  him.   However,  as 

stolen  articles  were  recovered  immediate  after  occurrence,  I  do 

hereby order the accused Santosh Das to undergo R.I for 4(four) 

months.  Set off earlier detention. Let the seized mobile sets seized 

through Ext1 be returned to  the informant and the seized bag be 

destroyed  in  due  course  of  law.  The  rest  seized  mobile  set  be 

confiscated to the Govt. of Assam. The O/C, concerned PS is asked 

to put the said seized mobile into public auction sale and deposit the 

sale proceed with the Govt. Treasury if sold in due course of law. 

Inform him accordingly.  Let a copy of the Judgment be furnished to 

the accused person at free of cost.  Accordingly, this case is disposed 

of on contest.    

23.            The Judgment is pronounced and delivered in the open 

court  this  19  th   November,  2013   under  my  hand  and  seal  of  this 

Court.

         (Sri A.U. Ahmed)
                                Chief Judicial Magistrate,

                                                                                                BONGAIGAON.

                Dictated and Corrected by me…….,                          

              (Sri A. U. Ahmed) 
       Chief Judicial Magistrate,
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               BONGAIGAON.
                                                                                                     Contd....P/12.

  : A  N  N  E  X  T  U  R  E :

     The Prosecution examined:  

         a) PW1 - Sri Amit Kumar Gupta.
         b) PW2 – Sri Dhananjay Ghosh.
         c)  PW3 – Sri Sandeep Pandey.
         d) PW4 -  Sri Gopal Dey.
         e)  PW5 – Sri Sashi Dey.
         f)  PW6 – Sri Shiv Dayal Thakur.
         g)  PW7 – Sri Jyotirmoy Sarkar.
         h)  PW8 – Sri Nirmal Ray.
         i)  PW9 – Sri Bablu Prasad.

The Prosecution exhibited: 
a) Ext1 – Seizure list.
b) Ext2 – Ejahar.
c) Ext3 – Seizure list.
d) Ext4 – Search & Seizure list.

The Defence examined and exhibited: Nil.

          

          (Sri A. U. Ahmed)
                                                                                  Chief Judicial Magistrate

          BONGAIGAON.

   *******


