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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE :::::::::::: BONGAIGAON. 

 

 

GR CASE NO. 591/2012. 

U/Ss. 457/323 IPC. 

 

    State of Assam 

                 --Vs-- 

                      Md. Anowar Hussain. 

          

Present:  Sri A.U.Ahmed, AJS. 

              Chief Judicial Magistrate, 

              Bongaigaon. 

 

Name of the informant: 

             Shahjamal Sk 

             Son of Md. Jalaluddin Sk 

             Vill- Durgamari 

             PS & Dist. Bongaigaon. 

Advocates appeared:- 

             For the Prosecution: Mr. T. Bhowmik, Asstt. Public Prosecutor. 

             For the Defence: Mr. Indrajit Biswas & Ajgar Ali. 

 

Argument heard on: 19-11-2013. 

Judgment pronounced & delivered on: 04-12-2013. 

 

                                                                       J U D G M E N T 

 

1.                         The prosecution case in brief is that on the night of 

12.10.2012 at 11 O’clock while the informant was sleeping on bed 

in his house,  the accused person came out from the beneath of his 

bed with a khukuri being tried with his waist suddenly and pressed 

his neck in order to kill him. One year prior to the aforesaid 

incident he along with his wife came out from the house for natural 

job.  The accused person might have entered into the house and 

taken ambush under the beneath of the bed while he and his wife 

came out from the house for natural job. On hearing his shouting 

his relatives came to the PO and rescued him. On the following 

day the informant lodged written ejahar to that effect with 
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Bidyapur PP and the same was forwarded to Bongaigaon PS for 

registering a criminal case. On receipt of written ejahar, 

Bongaigaon PS registered a criminal case U/S. 457/323 IPC and 

started investigation. On completion of investigation, charge sheet 

was submitted U/S.457/323 IPC against the accused person. Hence 

the prosecution has come up. 

     

2.                            On completion of his appearance, copy was 

furnished to him. having very carefully gone through the 

submissions of both sides as well as case diary I found prima facie 

materials U/S.457/323 IPC against the accused person and as such 

framed charge against him accordingly. The charge U/S.457/323 

IPC was read over and explained to the aforesaid accused person to 

which he pleaded not guilty and claimed to be tried. 

 

3.                                During trial the prosecution has examined only 

8(eight) prosecution witnesses. The accused person U/S.313 CrPC 

has been examined. The defence has examined none. Plea of 

defence is of total denial. 

 

4.                     : POINT FOR DETERMINATION : 

(a) Whether the accused person committed lurking house-

trespass by night by entering into the house of the 

informant? 

(b) Whether the accused person voluntarily caused hurt to the 

informant? 

 

5.                         : DECISION AND REASONS THEREOF : 

                            I have very carefully gone through the arguments 

duly advanced by the Ld. Lawyers of both sides as well as 

evidence on record.  Let us see the evidence on record. 
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6.                              PW1 is Shahjamal Sk. who is the informant-

cum-injured person. He has stated in his testimony that the 

occurrence took place on the night of 12.10.2012 at 10 O’clock 

while he was sleeping in his house with his wife, the accused 

person suddenly coming out from the beneath of the bed and 

pressed his neck.  At that time he shouted and his family members 

came inside the house while his wife opened the door and 

surrounded the accused person.  Hearing shouting neighbouring 

people came.  On information police came and the accused person 

was handed over to police. On the following day he lodged the 

ejahar Ext1 is the ejahar and Ext1(1) is his signature. 

 

7.                                  PW2 is Iman Ali Sk. who has stated in his 

testimony that on the night of 12.10.2012 at 11 O’clock.  The 

occurrence took place while he was in his house.  At that time 

hearing shouting coming from the house of the informant he came 

to his house and found the accused person being kept in tied by the 

people.  He also found one khukuri with the accused person.  The 

accused person took ambush in the house of the informant and 

tried to kill him.  Over telephone police was called.  Police came 

and went back with the accused person. 

 

8.                                PW3 Sahadat Ali who is the brother of the 

informant.  He has stated in his testimony that on 12.10.2012 at 

1:00/1:30 AM the occurrence took place while he was sleeping in 

his house.  At that time hearing shouting coming from the room of 

the informant he came there and found the accused person keeping 

the informant under his pressure on the ground.  Thereafter, he 

apprehended the accused person with a khukuri.  After tying the 

accused person in the house he informed the police.  Police came 

and went back with the accused. 
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9.                         PW4 is Md. Saijuddin Sk. who has stated in his 

testimony the occurrence took place on 12.10.2012 at 11:00 PM 

while he was in his house. At that time hearing shouting coming 

from the house of the informant he came there and found a scuffle 

between the accused person and informant going on.  Thereafter, 

he tied the accused person and informed the police. He heard that 

accused person after entering into the house secretly took ambush 

under the beneath of the bed and tied to assault him.   

 

10.                   PW5 is Md. Mannaf who has stated in his 

testimony that the occurrence took place about seven months back 

at 11:00 PM.  Hearing shouting coming from the house of the 

informant he went to the house of the informant and found the 

accused person being tied. He heard the accused person secretly 

entered into the house of the informant and hide there. The accused 

person tried to assault the informant.  Police came and went back 

with the accused person.  

 

11.                     PW6 is Md. Iman Ali.  He has stated in his 

testimony that the occurrence took place on the night of 

12.10.2012 at 11 O’clock while he was sleeping in his house.  

Hearing shouting coming from the house of the informant he came 

there running and found a scuffle between accused and informant 

going on.  Thereafter, villager came and after tying the accused 

person with rope and informed the police.  Police came and went 

back with the accused person. 

 

12.                    PW7 is Amin Ali who has stated in his testimony 

that the occurrence took place in the year of 2012 on midnight.  At 

the time of occurrence he was sleeping in the house of accused 
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person.  At that time the informant on call took the accused person 

to his house for repairing his TV.  After few minutes he heard 

shouting in the house of the informant.  Thereafter, he came to the 

PO and found accused being tied.  Thereafter, over telephone he 

called the police.  Police came and took the accused person to the 

police station. 

 

13.                   PW8 is the Investigation Officer Sri Jagadish Ch. 

Sutradhar.  On 13.10.2012 he was attached to Bidyapur Outpost 

and on the night of that day at 2:00 AM the informant lodged an 

ejahar and I/C, Bidyapur entrusted him to investigate the case. As 

soon as he was entrusted for investigation he came to the PO with 

his staff and coming to the PO he found the accused person being 

kept in injured condition.  Thereafter, he drew the sketch map of 

the PO and recorded the statement of the witnesses available there.  

Thereafter, he came back to the outpost with the accused person.  

On completion of the investigation, he submitted charge-sheet 

U/Ss.457/323 IPC. 

 

14.                     The informant marked as PW1 has stated in his 

testimony that the accused person suddenly came out from the 

beneath of his bed on which he and his wife were sleeping at the 

time of occurrence and strangulated him.  Thereafter, he started 

shouting and his wife opened the door.  PW2 Iman Ali Sk. coming 

to the PO found the accused being tied with a khukuri.   PW3 

coming to the PO found the accused person keeping the informant 

under his pressure on the ground.  He also found the accused 

person with a khukuri.  PW4 coming to the PO found a scuffle 

between the informant and accused person going.  PW5 coming to 

the PO found the accused person being tied.  PW6 coming to the 

PO found a scuffle between informant and accused person going. 
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Only evidence of PW2 & 3 show that they found the accused 

person with a khukuri in the house of the informant.  It has been 

confirmed by the concerned IO marked as PW7 that PW3 did not 

state before him that he had seen the accused person with khukuri.  

PW7 has also admitted in his cross-examination that he did not see 

any khukuri in the PO.  Most interesting is that the evidence of the 

informant marked as PW1 from which the occurrence was started 

is silent regarding khukuri. In view of the discussion made above, I 

feel hesitation to hold that the accused person was apprehended 

with a khukuri in the house of the informant. 

 

 

15.                    PW7 is Amin Ali whose evidence gives a 

different story.  According to him, on a midnight in the year of 

2012 while he was sleeping in the house of the accused person, the 

accused person taken to the house of the informant on call for 

repairing his TV.  After few minutes he heard shouting coming 

from the house of the informant.  He called the police over 

telephone.  Police came and went back with the accused person.   

The defence contention is that a love-affair was developed between 

accused person and wife of the informant.   

 

16.                      Ext1 and evidence of PW1 shows that at the 

time of occurrence inside the house wife of the informant was with 

him.  It has been submitted by the Ld. Lawyers appearing on 

behalf of the accused person that non-examination of the wife of 

the informant is fatal to the prosecution case.  The fact of the case 

also remains that while the accused person attacked the informant 

door of the informant was closed from the inside.  PW1 has 

admitted in his cross-examination that his wife has been in her 

parents’ house and as such it can be presumed that relation 

between the informant and his wife has been tainted. I find no 
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reason as to why the prosecution refrained from agitating for 

declaring PW7 hostile.  It is found that PW7 stated before the IO 

that on the night of 12.10.2012 he was in his house and at that time 

hearing shouting he came to the PO and heard that the accused 

person entered in the house of the informant secretly and took 

ambush under the beneath of the bed for doing crime and at the 

time of occurrence came out from the beneath of the bed and 

strangulated the informant in order to killing him. From the 

evidence of PW1 it appears that during the occurrence or after 

occurrence the wife of the informant opened the door.  The 

evidence of the rest accused person other than PW1 is silent as to 

whether the door of the house of the informant was open before or 

after their arrival at the PO. Considering all aspects I find that non-

examination of wife of the informant has caused a dent to the 

prosecution case.  

 

17.                   From the evidence of Investigation Officer 

marked as PW8, it appears that he found the injury in the person of 

the accused person.  The informant himself is silent regarding any 

injury he sustained.  It has been submitted by the Ld. Lawyers 

appearing on behalf of the accused person that evidence of PW4 & 

PW5 cannot be believed.  Both PW4 & PW5 have admitted in their 

cross-examination that they came to the Court for their deposition 

on bus fare born by the informant.  The concerned IO has 

confirmed that PW4 had not stated before him that he saw a scuffle 

between the accused and informant going on and as such it can be 

said that aforesaid piece of evidence has been improved later on 

purposely. For the reasons stated above I the evidence of PW4 and 

PW5 doubtful. Considering all aspects, I find the evidence on 

record is not free from doubt.   
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18.               In the result, I find that the prosecution has failed 

to prove the prosecution case against the accused person beyond 

all reasonable doubts. Hence, the accused person is hereby 

acquitted from the charges brought against him and let him be 

set at liberty forthwith. The bail bond stands cancelled. 

Accordingly this case is disposed of on contest. 

 

19.          The Judgment is pronounced and delivered in the open 

court this 4
th

 December, 2013 under my hand and seal of this 

Court. 

 

              (A.U. Ahmed) 

                              Chief Judicial Magistrate, 

                                                                                        BONGAIGAON.  

 

                Dictated and corrected by me…….,                           

   

 

              (Sri A. U. Ahmed)  

       Chief Judicial Magistrate, 

               BONGAIGAON. 

  : A  N  N  E  X  T  U  R  E : 

     The Prosecution examined:   

         a) PW1 – Md. Sahajamal Sk. 

         b) PW2 – Md. Iman Ali Sk. 

         c)  PW3 – Md. Sahadat Ali. 

         d) PW4 – Md. Saijuddin Sk. 

         e)  PW5 – Md. Monnaf. 

         f)  PW6 – Md. Iman Ali. 

         g) PW7 – Md. Amir Ali. 

         h) PW8 – Sri Jagat Ch. Sutradhar(IO). 

        

The Prosecution exhibited:  

a) Ext1 – Ejahar. 

b) Ext2 – Charge-sheet. 

 

The Defence examined and exhibited: Nil. 
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                  Sri A. U. Ahmed 

                                                                        Chief Judicial Magistrate 

                  BONGAIGAON. 

 

 

 

 

           ******* 

 

 

 


