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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE ::::::: BONGAIGAON.

GR CASE No. 95/2012.      
U/S. 354  IPC.

                                                    State of Assam
    -Vs-

           Sri Kishori Mohan Barman.
                                                       
Present:  Sri A.U. Ahmed, AJS
              Chief Judicial Magistrate,
              Bongaigaon.

Name of the informant:
                 Mrs. Jyotika Singha,
                 W/o Sri Suparam Singha,
                 Vill- Saonagaon,
                 PS& Dist-Bongaigaon          
Advocates appeared:
                For the Prosecution: Mr. T. Bhowmick, Ld. Assistant PP.
                For the Defence: Mr. P. Baidya.

Date/s fixed for Argument: 26.08.2013, 31.08.2013. 
Date/s fixed for Judgment: 31.08.2013, 05.09.2013. 

  J   U   D   G   M   E  N   T

1.                      The prosecution case in brief is that on 14.02.2012 

the informant lodged a written ejahar with Bongaigaon PS stating 

inter-alia that her daughter Miss Hirupriya Singha was reading in 

the class of IV in the school of the accused. About 15/20 days back 

the  accused  person  raped  her  daughter  and  there  after  her 

daughter refrained from going to the school. On being asked her 

daughter informed her about the occurrence. Knowing about the 

occurrence,  the  villagers  apprehended  the  accused  person  and 

handed over him to police after assaulting him. On receipt of the 

written ejahar, Bongaigaon PS registered a criminal case U/S. 376(f) 

IPC and started investigation. On completion of  investigation the 

charge-sheet  was  submitted  U/S.354  IPC  against  the  accused 

person.  Hence the prosecution case has come up. 
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                                                                                           Contd...P/

2.

2.                        On completion of the appearance of the accused 

person, copy was supplied to him. The particulars of the offence 

U/S.354 IPC was read over and explained to the accused person to 

which he pleaded not guilty and claimed to be tried.    

3.                       During trial prosecution has examined as many as 

6(six)  prosecution witnesses in support  of  its  case.  The accused 

person has been examined under section 313 CrPC. Defence has 

examined none. The plea of defence is of total denial.

4.                            -: POINT FOR DETERMINATION :- 

           (a) Whether the accused person outraged the 
                  modesty of the daughter of the informant?

5.                      -: DECISION AND REASONS THEREOF:-

                    I have very carefully gone through the arguments duly 

advanced by the Ld. Lawyers of both sides as well as evidence on 

record.  In the very beginning the Ld. Lawyer appearing on behalf 

of the accused person has contended that this is a concocted case 

and that the prosecution has failed to prove its case against the 

accused person beyond all reasonable doubt. On the other hand 

refuting the aforesaid submissions, Ld Assistant PP has submitted 

that the prosecution has succeeded in establishing its case against 

the  accused  person  beyond  all  reasonable  doubts.  Prior  to 

rebutting rival submissions advanced by the Ld. Lawyers of both 

sides it would be appropriate to analyze the evidence on record. 

Hence I would like to move on to the evidence on record.
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6.                      PW1 is Smt. Jyotika Singha who is the mother of the 

victim girl.   She has stated in her testimony that at the time of

                                                                                           Contd...P/

3.

occurrence her daughter Miss Hirupriya Singha was reading in the 

school where the accused person was working as a head master. 

His daughter coming home from the school informed her that the 

accused  person  behaved  her  in  foul  manner  and  grasped  her 

breasts. There after she lodged ejahar with police station. Ext1 is 

the ejahar and Ext1(1) is her signature. Police got her statement 

and statement of her daughter recorded by the court. Ext2 is her 

statement recorded by the court and Ext2(1) is her signature.

7.                       PW2 is Miss Hirupriya who is the victim girl. She has 

stated in her testimony that the occurrence took place about one 

year back. At that time she was reading in Nutanpara LP School in 

the class of IV and the accused person was the head master. The 

accused person touched her breasts. On fear of the accused person 

she refrained from going to the school. After 1st menstruation she 

informed her mother about the occurrence. Police got her medically 

examined.

8.                        PW3 is Smt. Pompy Pathak who was the assistant 

teacher  of  the  school  where  the  accused  person  was  the  head 

master. On 14.02.2012 the occurrence took place. Some boys came 

into compound of her school and assaulted the head master.

9.                            PW4 is Sri Bahadur Barman who has stated in his 

testimony that on 14.02.2012 took place at 10 Am. At the time of 

occurrence the informant and others entered into the compound of 
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the  school  and  assaulted  the  accused  person  saying  that  the 

accused person had done foul works with the victim. Police came to 

the accused person and went back with the accused person.

                                                                                      Contd....P/

4.

10.                 PW5 is Sri Upo Kumar Singha who has stated in his 

testimony that the victim is his niece and on 14.02.2012 at 10 Am 

the occurrence took place. On call he came to the school and found 

the accused person getting kept on kneels down and media person 

taking snaps. The informant informed him that the accused person 

had done foul works with the victim Hirupriya. There after police 

came.  

11.                PW6 Sri Paramananda Bora is the Investigation 

Officer of this case who stated in his testimony that on 14.02.2012 

he was in the New Bongaigaon PP as I/C and on that day at 11:00 

AM one Upananda Nath over telephone informed that one teacher 

of Bhanogaon Natunpara LP School was being restrained by some 

people for  doing foul  work with his  female student.   Thereafter, 

recording entry in the GDE he left for the PO.  On that day at 11:55 

AM  he  reached  the  PO  and  found  the  teacher  Kishori  Mohan 

Barman getting him kept on kneels down in the school field.  The 

said teacher was found being surrounded by people and on being 

asked said person informed him that the teacher raped his female 

student.  Thereafter,  he  took the  teacher Kishori  Mohan Barman, 

Hirupriya, and informant to the hospital for medical examination. 

On  completion  of  medical  examination  they  were  taken  to  the 

thana.  On  the  same day the  informant  lodged an ejahar  in  the 

thana  and  after  registration  of  criminal  case  he  was  asked  to 
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investigate  the  case.  Thereafter,  he  came  to  the  PO,  drew  the 

sketch mp of the PO and recorded the statement of the witnesses 

found there.  On 15.02.2012 he forwarded the accused person to 

the  Court.   He  got  statement  of  the  victim  and  the  informant 

recorded by the

                                                                                          Contd....P/

5.

Magistrate  U/S.164  CrPC.   He  collected  the  injury  report.   On 

completion of investigation he submitted charge-sheet U/S.354 IPC 

against the accused person.

12.          In the instant case the victim girl marked as PW2 is 

most  vital  witness  and entire  case depends  on her  evidence as 

there is no evidence on record anybody saw the accused person 

doing foul works as alleged with the victim. The victim is a child 

having age of 9 years. It is found that at the time of occurrence she 

was in class IV.  Under what circumstances the evidence of a child 

witness can be believed and accepted laid down in the Judgment- 

K.  Venkateshwarlu  Vrs  the  State  of  Andhra  Pradesh 

reported in “MANU/SC/0655/2012” is reproduced below:-

                “9. Several child witnesses have been relied upon in 

this case. The evidence of a child witness has to be subjected 

to closest scrutiny and can be accepted only if the court comes 

to the conclusion that the child understands the question put to 

him and he is capable of giving rational answers (see Section 118 

of the Evidence Act). A  child witness, by reason of his tender 

age,  is  a  pliable  witness.  He can be tutored easily  either  by 

threat,  coercion  or  inducement.  Therefore,  the  court  must  be 

satisfied that the attendant circumstances do not show that the 
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child was acting under the influence of someone or was under a 

threat or coercion.  Evidence of  a  child witness can be relied 

upon if the court, with its expertise and ability to evaluate the 

evidence, comes to the conclusion that the  child is not tutored 

and his evidence has a ring of truth. It is safe and prudent to look 

for corroboration for the evidence of a  child witness from the 

other

                                                                                      Contd....P/

6.

evidence on record, because while giving evidence a child may 

give scope to his imagination and exaggerate his version or may 

develop cold feet and not tell the truth or may repeat what he 

has  been  asked  to  say  not  knowing  the  consequences  of  his 

deposition in the court. Careful evaluation of the evidence of a 

child witness in the background and context of other evidence 

on record is a must before the court decides to rely upon it.” The 

Ld Defence Counsel has also drawn my attention to the principle 

regarding  child  witness  laid  down  in  the  Judgment-

K.Venkateshwarlu Vrs State of Andhra Pradesh reported 

in “AIR 2012 SC 2955”. 

13.        Ext1 is the ejahar which shows after occurrence the 

victim girl refrained from going to school for 15/20 days and while 

the informant asked her as to why she refrained from going to the 

school, she (the victim girl) informed her about occurrence. On the 

other hand she has stated in her testimony that coming home the 

victim girl informed her that the accused person did foul behavior 

with her and put his hand on her breast and there after she lodged 

the written ejahar. On the other hand the evidence of victim girl 
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marked as PW2 shows that after occurrence on fear of the accused 

person she stopped attending school  and during that period her 

menstruation took place. On completion menstruation circle, while 

her mother insisted the victim girl on going to school she informed 

her about the occurrence.

14.            Admitted fact is that at the time of occurrence the PO 

school  had  only  one  room for  5  (five)  classes  consisting  of  40 

students and two teachers including the accused person. PW2 has

                                                                                           Contd...P/

7.

admitted in her cross-examination that at the time of occurrence 

there were 8 students in her class. PW3 Smt. Pompi Pathak who 

was at the time of occurrence working as assistant teacher in the 

school has stated in her testimony that on 14-02-2012 some boys 

assaulted the accused person in the compound of the school for 

doing foul with the victim. The evidence of PW3 does not show that 

she saw the accused person doing any foul work with the victim.

15.          PW4 is the President of the PO school. His evidence 

shows  on  14.02.2012  at  10:00  Am  the  informant  and  others 

entered into compound of the school and assaulted the accused 

person  saying  that  the  accused  person  did  foul  work  with  the 

daughter of  the informant. His cross-examination shows that the 

accused person has been working in the school since 1997 as a 

teacher and that the accused person built the school with pain. He 

has  further  admitted  that  so  far  no  complain  has  been  lodged 

against the accused person.
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16.           It has been submitted by the Ld. Lawyer appearing of 

the accused person that non-examination of students of the school 

is fatal to the prosecution. He has father argued that the informant 

brought a false case against the accused person out of grudge as 

her candidature for the post of cook in the school was denied by 

the accused person. Admittedly the informant applied for the post 

of  cook  in  the  school  and  her  candidature  was  rejected.  I  feel 

hesitation  to  believe  that  the  informant  brought  a  false  case 

against  the  accused person by using her  daughter  as  a  tool  as 

submitted by the defence. Considering all aspects I find no force in 

the submission.

                                                                                           Contd...P/

8.

17.            Mother is the best friend of the daughter like the 

victim girl. The girl like the victim hesitates to inform any incident 

like  the  occurrence  in  question  immediately.  It  is  found  that 

immediate  after  the  occurrence,  celebration  of  puberty  of  the 

victim took place. It has been stated by the Ld. Lawyer appearing 

on behalf of the accused person that there was inordinate delay in 

filing of  ejahar and such inordinate delay is  fatal  to prosecution 

reliance upon the decision made in the case law of  Sankar Lal 

Versus of  State of  Rajasthan reported in  “2005 Supreme 

Court  Cases  (Cri)  579”. Ext1is  ejahar  which  itself  shows  that 

after 15/20 days of the occurrence, the matter of occurrence was 

told to the informant. In case of delay in filing of ejahar, there is 

chance  of  development  of  new  thought  and  exaggeration. 

Considering  all  aspects  I  find  the  decision  made  in  aforesaid 

Judgment is not applicable to the instant case. Considering nature 
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of the case and evidence I am of the opinion that delay in filing of 

ejahar in the instant case is not fatal to the prosecution. 

18.         The statement recorded under section 164 CrPC and the 

evidence of PW2 clearly shows that the occurrence took place in 

the office of the school. It is also evident that there was another 

female  teacher  in  the  school  who  has  admitted  in  her  cross-

examination that she did not see the accused person doing foul 

with the victim. The statement of the victim recorded under section 

164 CrPC shows that the accused person used to take her into his 

room forcibly and did foul with her inside the room. Her evidence 

simply shows that the accused person kept his hands on her breast 

for sexual pleasure. There is no evidence at what time the alleged 

occurrence  took  place.  In  fact  such  occurrence  takes  place  in 

absence of another person in

                                                                                           Contd...P/
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isolate place. A student like the victim girl has regard towards the 

teacher  and  at  the  same  time  she  has  great  fear  towards  the 

teacher. The victim girl marked as PW2 might have refrained from 

making  shouting  while  the  occurrence  in  question  took  place 

because of fear towards the accused person.  She also might have 

refrained from reporting the occurrence to her mother immediate 

after the occurrence. 

19.        In view of the discussion made above, I find no attending 

circumstance which shows that the victim girl was acting under the 

influence of someone or was under a threat or coercion.   It  has 
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become  also  crystal  clear  that  the  victim  girl  has  not  deposed 

before the Court as she was tutored by her mother or anybody else. 

Hence I find no reason to disbelieve the evidence of the victim girl 

marked as PW2.

20.        In the result I find the accused person Sri Kishori Mohan 

Barman @ Keshori Mohan Barman guilty under section 354 IPC and 

accordingly he is convicted. 

21.      On the point of sentence the accused person is heard. The 

accused person is a matured person and committed the offence in 

cool  brain.   Considering nature of  offence as well  as age of  the 

accused person the benefit laid down under section 360 CrPC is not 

given  to  him.  In  my  considered  opinion,  the  accused  person 

deserves to be punished. 

                                                                                        

Contd....P/10.

22.       The accused person has prayed for leniency in sentencing 

him. There  is  no  evidence  on  record  showing  that  the  accused 

person was earlier convicted by Court of law.  It is evident from the 

case brought by the brother of the accused person bearing GR Case 

No  104-2012  that  the  accused  person  was  assaulted  and 

humiliated. Ld. Counsel for Defence has stated that the accused 

person is an unmarried bachelor man who has devoted his young 

life for cause education in rural area.  The accused person stated 

before the Court that he is the only earning member of the family 

consisting of his widow mother. Considering all aspects, I am of 

the opinion that sentencing the accused person with fine 



11

will  serve  the  purpose.   Hence,  the  accused  person  is 

ordered to pay a fine of Rs.5000/-(Rupees Five thousand) i/d 

SI for 3(three) months.  Let the fine money be paid to the 

informant as compensation for the victim girl,  if realized. 

Let a copy of the Judgment be furnished to the accused person at 

free of cost.  Accordingly, this case is disposed of on contest.

23.               The Judgment is pronounced and delivered in the 

open Court on this 5  th   September, 2013   under my hand and seal 

of this Court.

                    
                                                                                     Sri A. U. Ahmed

      Chief Judicial Magistrate,
                BONGAIGAON.

             Dictated and corrected by me……….                         

               Sri A. U. Ahmed
       Chief Judicial Magistrate,
               BONGAIGAON.

                           
   

Contd....P/11.

  : A  N  N  E  X  T  U  R  E :

     The Prosecution examined:  

         a) PW1 – Smt. Jyotika Singha.
         b)  PW2 – Smt. Hirupriya Singha.
         c)  PW3 – Smt. Pompi Pathak.
         d)  PW4 - Sri Bahadur Barman.
         e)  PW5 - Sri Upo Kumar Singha.
         f)  PW6 - Sri Paramananda Borah (IO).

The Prosecution exhibited: 
a) Ext1 – Ejahar.
b) Ext2 – Charge-sheet.
c) Ext2 – Statement of informant recorded U/S.164 CrPC.

The Defence examined and exhibited: Nil.
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        Sri A. U. Ahmed
                                                             Chief Judicial  
Magistrate

        BONGAIGAON.

*****


