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IN  THE  COURT  OF  THE  CHIEF  JUDICIAL  MAGISTRATE  : 
BONGAIGAON. 

MISC.CASE NO.14/2013.
U/S. 125 CrPC.

                      1st party..…Musstt Tahirun Khatun.
-Vs-

                                             2nd party…….……..Md. Mir Hussain.

Present:     Sri A. U. Ahmed, AJS.
                  Chief Judicial Magistrate,

        B  ongaigaon.  

Advocates appeared:-
      For the 1st party- Mr. N.I. Siddique.
      For the 2nd party- Mr. M. Rahman.

Argument heard on: 07-11-2013.
Judgment pronounced on:  11-11-2013.

J  U  D  G  M  E  N  T

1.                     This is a case filed under section 125 CrPC by a wife  

claiming monthly separate maintenance for herself and her three 

minor children @ Rs.5000/- per month from her husband.

2.                      The case of the 1 st party is that about 19 years back 

she  was  got  married  with  the  2nd party  as  per  Islamic  Shariat 

socially  through  registered  Kabinnama.  At  the  time  of  marriage, 

cash amount of Rs. 10,000/-, Cloth, Furnitures and Ornaments were 

given. After marriage she was taken to the house of the 2nd party 

where she started living with him as husband and wife and from 

their wedlock 4 (four) children were born to them. They are namely 
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Chaina Khatun-age 17 years, Jahir Uddin age-10 years, Nasir Uddin- 

age 8 years and
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Amja Uddin-age 3 years.  Immediate after marriage the 2nd party 

started torturing her on demand of dowry but without raising any 

objection she was tolerating the same taking future of her children 

into consideration. Ultimately about 7 months back while torturing 

inflicted  upon  her  went  beyond  control  she  left  the  matrimonial 

home and took  shelter  in  her  parents’  house.  Locally  endeavors 

were  made  to  settle  the  matter  amicably  but  the  2nd party  not 

turned up. The 2nd party neither took any initiative for taking her to 

his house back nor provided any maintenance to her for herself and 

her children. The 2nd party is a businessman and earns Rs. 10, 000/- 

per month. Hence she has filed this case under section 125 of the 

CrPC  claiming  monthly  separate  maintenance  of  Rs.  3000/-  for 

herself and Rs. 2000/- for the children.

3.                    On receipt of notice, the 2nd party appeared before the 

court and contested the case by filing written statement denying all 

allegations with the legal pleas that there is no cause of action to 

file  the  present  petition  against  him  and  that  the  case  is  not 

maintainable in law as well fact.

4.                     The case of the 2nd party as appeared in brief is that 

about  six  months  back  the  1st party  left  his  house  without  his 

consent on her good will. There after he made several attempts for 

taking the 1st party from her parents’ house back but the same went 

in vain. He earns Rs. 3000/- and his parents are dependable on his 
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earning. He is not in a position to provide separate maintenance as 

claimed by the 1st party. Hence this case is liable to be dismissed.

5.                     During trial the 1st party has only examined herself 

only. The 2nd party has examined none.
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6.                              -: POINTS FOR DETERMINATION :-

a) Is the case liable to be dismissed on the legal pleas mentioned in 
the written statement?

b) Is the 1st party legally married wife of the 2nd party?

c) Are the children in question legitimate or illegitimate child of the 
2nd party?

d) Is the 1st party unable to maintain herself and her minor children?

e) Is the 2nd party refusing or neglecting having sufficient means to 
provide maintenance to the 1st party for herself and her minor 
children?

f) Is the 1st party entitled to get separate maintenance from the 2nd 

party for herself and her minor children as prayed for? If so, what 
would be appropriate quantum of monthly maintenance? 

7.                     -: DECISION AND REASONS THEREOF :-

               I have very carefully gone through the arguments duly 

advanced by the learned lawyers of both sides as well as evidence 

on record. Now, I would like to discuss point-wise.

8.                                         Point No.(a):

               The 2nd party has raised legal pleas in his written 

statement  that  the  case  is  not  maintainable.  I  find  no  evidence 

adduced by the 2nd party to hold that the case is hit by the aforesaid 

legal pleas. There is no explanation from the 2nd party as to how and 

why the case is not maintainable. 
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9.                                   Point Nos.(b) &(c):

             There is no dispute that the 1st party is legally married wife 

of the 2nd party. There is also no dispute that children in question 

are legitimate children of the 2nd party. There is no dispute that the 

sons of the 1st party named above are minor.  The 1st party herself 

has
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stated in her deposition that her daughter was got married and she 

has been with her husband. Hence it is held that the 1st party is the 

legally married wife of the 2nd party and the aforesaid minor male 

children of the 1st party are legitimate children of the 2nd party. 

10.                                Point No.(d):

              The 1st party has admitted in her cross-examination that 

she earns Rs. 1000/- to Rs. 1500/- as a daily labourer. Her petition 

filed under section 125 of the CrPC is silent regarding her income 

source. She has also admitted that one of her sons has been staying 

in  her  brother’s  house.  There is  no dispute that  the minor  male 

children are not staying with the 2nd party. Hence it cannot be said 

that the monthly income of the 1st party cited above is not at all 

sufficient to maintain herself and her three minor male children. 

11. Point No. (e)

             The 2nd party has admitted in his written statement that 

since six months back the 1st party and her minor male children 

have not been staying him. His written statement is silent that he 

provided any maintenance to the 1st party for herself and her minor 
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children during her separate stay. According to the 1st party, the 2nd 

party  is  a  business  man  and  earns  Rs.  10,000/-  per  month.  In 

contrary the 2nd party has stated in his written statement that he 

earns Rs. 3000/- pm. The 1st party has not submitted any document 

showing monthly income of the 2nd party and his profession. She 

has not adduced independent oral evidence to substantiate monthly 

income of the 2nd party. The written statement is silent that while 

the 1st party with her minor children was with the 2nd party, he could 

not afford proper food
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and cloth. In this regard the 1st party has no complain. The 2nd party 

has examined none to substantiate his  statement averred in the 

written statement that his monthly income is only Rs. 3000/- per 

month.  Considering  all  aspects,  I  find  that  the  2nd party  having 

sufficient means is refusing or neglecting to provide maintenance to 

the 1st party for herself and her minor male children.

12.                      Point No. (e)

               It has been stated in the petition filed by the 1st party that 

immediate after marriage the party started torturing her on demand 

of dowry. 1st party marked as PW1 has stated in her testimony that 

the 2nd party assaulted her and asked her to bring money from her 

parents’ house. About 2 years back the 2nd party drove out her from 

his house after assaulting her along with her three minor sons. The 

petition of the 1st party filed under section 125 CrPC shows that she 

left her matrimonial home while torturing upon her by the 2nd party 

went beyond toleration. The 1st party is the mother of four children 

and already spent 19 years with the 2nd party. If she was not driven 
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out from her matrimonial home or she was not compelled to leave 

his  house  then  what  compelled  her  to  stay  separately  with  her 

minor children after 19 years of marriage with a huge burden. It can 

be said that there is no evidence from side of the 2nd party that he 

or  his  relative made any attempt to take her to  his  house back 

along with her minor children. Very conduct of the 2nd party itself 

shows that he is/was not interested to lead conjugal life with the 1st 

party. In view of discussion made above, it can be said that the 1st 

party is not in a position to stay with the 2nd party. 
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                  It is evident that the 1 st party earns Rs. 1000/- to Rs. 

1500/-. It can be held that the 1st party somehow may survive what 

she earns but it will not be possible for her to maintain her minor 

children. It is evident that one son of the 1st party has been in the 

house of her brother. There is every chance that the boy may come 

to his mother back. In my considered opinion, the 2nd party may 

comfortably afford Rs. 800/- for their each minor son totaling Rs. 

2400/- per month as separate maintenance.

                                         O  R  D  E  R     

13.         In the result, the petition filed under section 125 

CrPC is partly allowed. Accordingly the 2nd party is asked to 

pay Rs. 800/- for each three minor male children of the 1st 

party  totaling  Rs.  2400/-(Rupees  Two  thousand  four 

hundred) to her as their separate maintenance with effect 

from 01-09-2013 till further order. He is further directed to 

pay a cost of Rs. 300/- (Rupees three hundred) to the 1st 
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party.  Let  a  copy of  the judgment  be supplied  to  the 1st 

party at free of cost. Accordingly the case is disposed off on 

contest.

14.              The Judgment is pronounced and delivered in the 

open Court on this  11  th   November 2013   under my hand and seal 

of this Court.

                    
                                                                                             Sri A. U. Ahmed

         Chief Judicial Magistrate,
                  BONGAIGAON.

Contd...P/7.

               Dictated and corrected by me……….                         

               Sri A. U. Ahmed
       Chief Judicial Magistrate,
               BONGAIGAON.

                           

: A  N  N  E  X  T  U  R  E :

       The Petitioners examined:  

         a) PW1= Musstt. Tahirun Khatun.
         

The Petitioners exhibited: Nil.

The Opposite Party examined: Nil 

         
The opposite Party exhibited:  Nil.

         

           Sri A. U. Ahmed
                                                                      Chief Judicial Magistrate
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          BONGAIGAON.

*****
  

        
                


