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IN THE COURT OF  CHIEF JUDICIAL MAGISTRATE ::::::::::::: BONGAIGAON.

Case No. Misc-21/2013.

1st party…….…Mosstt. Basiton Bibi
-Vs-

2nd party…….……..Md.Ajijul Shiekh
U/S. 125 CrPC.

Present:    Sri A. U. Ahmed, AJS.
                 Chief Judicial Magistrate,

       Bongaigaon.

Advocates appeared:-
      For the 1st party- Mr. H. Das.
      For the 2nd party- Mr. S. K. Dhar.

Argument heard on: 17-08-2013.
Judgment pronounced on:  26-08-2013.

N.B = On date fixed falling on 23-08-2013 the Judgment could not be 
pronounced and delivered as works of the court was disrupted due to 
Bandh.  

J  U  D  G  M  E  N  T

1.                          This is a case filed under section 125 CrPC by a  

wife  claiming  monthly  separate  maintenance  for  herself  and  her 

minor children from her husband.

2.                              The case of the 1st party in brief as appeared is 

that she was got married with the 2nd party about 26 years back as 

per Islamic Shariat socially and she was taken to his house where 

they  started  living  together  as  husband  and  wife.  From  their 

wedlock the
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                                                                                            Contd...P/

2.

children  namely  (a)  Bulbul  Islam-  23 years  (b)  Jahirul  Islam-18 

years  (c)  Jakirul  Islam-17 years  (d)  Anima Khattun-11years   (e) 

Anowara Khattun-7 years  and (f)  Bobidul  Islam-5 years were to 

them. The first three sons due to poverty left the house after leaving 

their  studies  in  search  of  works.  One  minor  son and one  minor 

daughter are reading in the school.  After few days the marriage, the 

2nd party started torturing her as a result peace took good bye from 

the home. Seeing lack of peace in the house the 1st three sons left 

the house. After birth of their youngest child, the 2nd party made 

contract of marriage with another woman named Sakina Bibi and 

started living with her separately by making separate house in the 

same  village.  Since  then  the  2nd party  refrained  from  providing 

maintenance to her for herself and her minor children. She has no 

source of income to maintain herself and her minor children. On the 

other hand the 2nd party is doing business of fish where he earns Rs. 

15, 000/-  per month. During separate living the 2nd party neither 

kept relation with her nor provided maintenance to her herself and 

her minor children. Hence she has brought this case against the 2nd 

party claim monthly separate maintenance for Rs. 3000/- for herself 

and Rs. 2000/- each for three minor children totaling Rs. 9000/-.

3.                           On receipt of notice, the 2nd party has appeared and 

contested  the  case  by  filing  of  written  statement  denying  all 

allegations with legal pleas that there is no cause of action for the 

case and that the case is not tenable. 

4.                             The case of the 2 nd party as appeared in brief is 

that about 15 years back after birth of his son Jakirul Islam from the 
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1st party,  she  became  disinterested  in  maintaining  the  conjugal 

duties

                                                                                           Contd....P/

3.

towards him as a result he with with knowledge and consent of the 

1st party  made  contract  of  marriage one Sokina Bibi  and started 

living with his second wife in the same residence. After one year of 

the  second  marriage,  the  1st party  started  behaving  /  treating 

mercilessly with any rhyme and reason which compelled him to live 

separately with his second wife leaving the 1st party his original 

house  in  the  same  village.  Since  then  he  has  been  providing 

monthly  maintenance  to  the  1st party  for  herself  and  her  minor 

children.  He  has  four  minor  children  from his  2nd wife  namely 

Asmina Khatun-12 years, Anjuma Khatun-9 years, Marami Khatun-

6 years and Saminur Haque-2 months. Hence this case is liable to 

be dismissed.

 

5.                            During trial the 1 st party has examined as many as 

2(two)  witnesses  in  support  of  his  case.  The  2nd party  has  also 

examined as many as 2(two) witnesses in support of his case.

6.                            -:POINTS FOR DETERMINATION:-

a) Is the case liable to be dismissed on the legal pleas mentioned in the  
written statement?

b) Is the 1st party legally wife of the 2nd party?

c) Is the child in question legitimate or illegitimate child of the 2nd party?

d) Is the 1st party unable to maintain herself and her minor child?

e) Is  the  2nd party  refusing  or  neglecting  having  sufficient  means  to  
provide maintenance to the 1st party for herself and her minor child?

f) Is the 1st party entitled to get separate maintenance from the 2nd party 
for herself and her minor child as prayed for? If so, what would be  
appropriate quantum of monthly maintenance?
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7.                        -:DECISION AND REASONS THEREOF:-

                       I have very carefully gone through the arguments  

duly  advanced  by  the  learned  lawyers  of  both  sides  as  well  as 

evidence on record. Now I would like to discuss point-wise.
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8.                                         Point No.(a):

                  The 2nd party has raised legal pleas in his written 

statement that there is no cause of action for this case and the case 

is not tenable. I find no evidence adduced by the 2nd party to hold 

that the case is hit by the aforesaid legal pleas.

9.                                 Point Nos.(b) &(c):

                         There is no dispute that the 1 st party is legally 

married wife of the 2nd party. There is also no dispute that the minor 

children in question are legitimate children of the 2nd party.

10.                               Point No.(d):

                          The 1st party has stated in her testimony as well as 

in her petition that she has no source of income. The 2nd party has 

adduced any evidence to substantiate that the 1st party has no source 

of income. I find nothing to disbelieve evidence of PW1 and PW2 

to the extent that the 1st party has no source of income to maintain 

herself and her minor children. Hence it can be said that the 1st party 

has no source of income.

11.                                       Point No.(e):

                         Admittedly the 1st party has been in the house of the 

2nd party along with her children without the 2nd party. Both the 1st 

party marked as PW1 and PW2 have categorically supporting the 

contents of the petition filed under section 125 CrPC stated in their 
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testimony that the 2nd party was neither keeping relation with the 1st 

party nor providing maintenance to her for herself and her minor 

children  since  he  started  living  separately  with  his  second  wife. 

DW2 is daughter of the parties who is 13 years old.  She has stated 

in her cross-examination that she has been staying with the 2nd party 

for
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last  two months and earlier  she was the 1st party without  proper 

food and cloth. From the cross-examination of DW2 it has become 

crystal clear that the 2nd party refrained from providing maintenance 

to the 1st party for herself and her minor children since his separate 

staying with his second wife. It has been stated in the petition filed 

under section by the 1st party that the 2nd party is a business man 

dealing fish where from he earns Rs. 15, 000/- per month. On the 

other hand the 2nd party marked as DW1 has stated in his testimony 

that he earns Rs. 3000/- per month as daily labourer. But regarding 

his monthly income his written statement is silent. PW1 has stated 

in  his  testimony  that  the  2nd party  earns  Rs.  25,  000/-  from his 

business. There is no evidence on record showing that the 2nd party 

is  not  an  able  bodied  person.  DW1  has  admitted  in  his  cross-

examination that he remained refrained from providing maintenance 

to the 1st party for herself and minor children since filing of this 

case. In view of the discussions made above I am of the opinion that 

the 2nd party having sufficient means is refusing or neglecting to 

provide  maintenance  to  the  1st party  for  herself  and  her  minor 

children.

12.                                    Point No.(f)

                  Admittedly the 2nd party has been staying separately with 

his second wife with whom he made contract of marriage after birth 
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of  his  son  Jakirul  Islam.  The  section  125  CrPC  is  reproduced 

below:-

 “125. Order for maintenance of wives, children and parents.

(1) If  any person leaving sufficient means neglects or refuses to 

maintain-

(a) his wife, unable to maintain herself, or

(b)  his  legitimate or  illegitimate minor child,  whether married or 

not, unable to maintain itself, or

(c) his legitimate or illegitimate child (not being a married daughter) 

who has attained majority, where such child is, by reason of any 

physical or mental abnormality or injury unable to maintain itself, 

or

                                                                                                 Contd....P/6.

his  father  or  mother,  unable  to  maintain  himself  or  herself,  A 

Magistrate of’  the first class may, upon proof of such neglect or 

refusal,order  such  person  to  make  a  monthly  allowance  for  the 

maintenance of his wife or such child, father or mother, at such monthly 

rate1[***]  as such magistrate thinks fit,  and to pay the same to 

such person as the Magistrate may from time to time direct::

Provided  that  the  Magistrate  may  order  the  father  of  a  minor 

female child referred to in clause (b) to make such allowance, until 

she  attains  her  majority,  if  the  Magistrate  is  satisfied  that  the 

husband of such minor female child, if married, is not possessed of’ 

sufficient means.
2[Provided further that the Magistrate may, during the pendency of 

the Proceeding regarding monthly allowance for the maintenance 

under  this  sub-section,  order  such  person  to  make  a  monthly 

allowance for  the interim maintenance of his  wife or  such child, 

father or mother, and the expenses of such proceeding which the 

Magistrate  considers  reasonable,  and  to  pay  the  same  to  such 

person as the Magistrate may from time to time direct:

Provided also that an application for the monthly allowance for the 

interim  maintenance  and  expenses  for  proceeding  under  the 

second proviso shall, as far as possible, be disposed of within sixty 

days from the date of the service of notice of the application to 

such person]

Explanation. For the purposes of this Chapter.
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(a) minor means a person who, under the provisions of the Indian 

Majority Act, 1975 (9 of 1875) is deemed not to have attained his 

majority;

(b)  “Wife” includes a woman who has been divorced by,  or  has 

obtained a divorce from, her husband and has not remarried.
3[(2)  Any  Such  allowance  for  the  maintenance  or  interim 

maintenance and expenses for proceeding shall  be payable from 

the  date  of  the  order,  or,  if  so  ordered,  from  the  date  of  the 

application for maintenance or interim maintenance and expenses 

of proceeding, as the case may be.]

(3)If  any Person so ordered fails  without sufficient cause to comply 

with the order, any such Magistrate may, for every breach of the 

order, issue a warrant for levying the amount due in the manner
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provided for levying fines, and may sentence such person, for the 

whole,  or  any  part  of  each  month’s  4[  allowance  for  the 

maintenance  or  the  interim  maintenance  and  expenses  of 

proceeding, as the case be,] remaining unpaid after the execution 

of the warrant, to imprisonment for a term which may extend to 

one month or until payment if sooner made:

Provided that no warrant shall  be issued for the recovery of any 

amount due under this section unless application be made to the 

court to levy such amount within a period of one year from the dare 

on which it became due: Provided further that if such person offers 

to maintain his wife on condition of her living with him, and she 

refuses to live with him, such Magistrate may consider any grounds 

of refusal stated by her, and may make an order under this section 

notwithstanding  such  offer,  if  he  is  satisfied  that  there  is  just 

ground for so doing.

Explanation.  If  a  husband  has  contracted  marriage  with 
another woman or keeps a mistress, it shall be considered 
to be just ground for his wife’s refusal to live with him.
.(4)  No wife  shall  be entitled to receive an  4allowance from her 

husband under this section she is living in adultery, or if, without 

any sufficient reason, if she refuses to live with her husband, or if 

they are living separately by mutual consent.(5) On proof that any 

wife in whose favour an order has been made under this section is 
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living in adultery, or that without sufficient reason she refuses to 

live with her husband, or that they are living separately by mutual 

consent, the Magistrate shall cancel the order.” 

                     The bare reading of section 125 CrPC shows that a  

wife  can  refuse  to  stay  with  her  husband  if  he  has  contracted 

marriage with another woman. But in the instant case the husband 

after contracting 2nd marriage started living separately with his 2nd 

wife. In view of discussions made above it has become crystal clear 

that  the 1st party is  entitled to get  separate monthly maintenance 

from the 2nd party as prayed for.

13.            There are many factors upon which quantum of 

monthly
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maintenance  for  person  depends.  The  children  of  the  1st party 

namely Anima Khatun, Anowara Khatun and Bobidul Islam-5 yrs 

are found to be minor. It is found that at present Anima Khatun has 

been staying with the 2nd party. There is no dispute that two minor 

children are staying the 1st party. There is doubt that the sons’ of the 

parties afford something towards maintenance of the 1st party and 

her two minor children.   Admittedly, 2nd party has to maintain his 

second wife and four her minor children.  It is found that DW1 has 

stated in his cross-examination that his 3½ Bigha land has been in 

the  possession  of  the  1st party  but  in  this  regard  his  written 

statement  is  totally  silent.  And as such I  find there  is  doubt  3½ 

Bigha land of 2nd party has been under possession of the 1st party. It 

has  become crystal  clear  that  the  2nd party  is  the  father  of  four 

children from his two wives.  Even the petition filed U/S.125 CrPC 

is silent that the 2nd party has any landed property.  
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                         Muslim Personal Law permits a Muslim husband to 

have four numbers of wives at a time if he is able to maintain all of 

them equally.  Though consent of the 1st wife is not necessary for 

her  husband  to  go  for  making  contract  of  marriage  with  other 

women directly but indirectly her consent is necessary. It is doubtful 

that 2nd party made contract second marriage with consent of the 1st 

party.  Considering all aspects, I am of the opinion that 1st party 

needs at best Rs.3000/- per month for maintenance of herself and 

her  minor  daughter  and  2nd party  can  afford  the  said  amount 

comfortably. 

O    R   D   E    R

14.                   In the result, the petition filed under section 125  

CrPC by  the  1st party  is  allowed.  Accordingly,  the  2nd party  is  

directed to pay a sum of Rs.1000/- each for the 1st party and her
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2(two)  minor  children  namely  Anowara  Khatun  and  Babidul  

Islam totaling Rs.3000/-(Rupees Three thousand) per month to  

her as monthly separate maintenance with effect from 01.05.2013  

till  further order.  He is also further directed to pay cost of Rs.  

500.00 (Rupees Five Hundred)  to the 1st party/petitioner.  Let  a  

copy of this Judgment be furnished to the 1st party at free of cost.  

Accordingly,  this  case is  disposed of on contest  with the above  

cost.

15.              The Judgment is pronounced and delivered in the  

open Court on this   26  th   August, 2013   under my hand and seal of this 

Court.
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                                                                                       Sri A. U. Ahmed
          Chief Judicial Magistrate,
                  BONGAIGAON.

               Dictated and corrected by me……….                         

               Sri A. U. Ahmed
       Chief Judicial Magistrate,
               BONGAIGAON.

                           
: A  N  N  E  X  T  U  R  E :

     The Petitioners examined:  

         a) PW1- Musstt. Basitan Bibi.
          b) PW2- Md. Luftar Rahman.

The Petitioners exhibited: Nil.

The Opposite Party examined: 

         a) DW1- Md. Ajijul Sk.
          b) DW2- Miss Anima Khatun.

The opposite Party exhibited: - Nil.
         

          Sri A. U. Ahmed
                                                                          Chief Judicial Magistrate

         BONGAIGAON.

*****


