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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE ::::::: BONGAIGAON.

Case No. Misc-38/2009.
U/S. 125 CrPC.

1st party……..........…...…Smt. Dipti Ray.
-Vs-

2nd party…….…............….Sri Tarun Ray.
        @ Tarun Ch. Ray.

Present:     Sri A. U. Ahmed, AJS.
                  Chief Judicial Magistrate,

         B  ongaigaon.  

Advocates appeared:-
        For the 1st party- Mr. Kaushik Das.
        For the 2nd party- Mr. Manik Kalita.

Argument heard on: 10.09.2013.
Judgment pronounced on:  11.09.2013.

J  U  D  G  M  E  N  T

1.                This is a case filed under section 125 CrPC by a wife 

claiming monthly  separate maintenance @ Rs.4,000/-  for  herself 

and Rs.2,000/- each her two minor children totaling Rs.8,000/- per 

month from her husband.

2.                      The case of the 1st party in brief as appeared is that 

she was got married with the 2nd party in the year 1995 as per 

Hindu rites and customs socially and thereafter she was taken to 

his paternal house where they started living together as husband 

and wife. After one she was taken to a rented house situated at 

Bongaigaon. On 16.07.1996 she gave birth of a female child named
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 Karabi Roy. After the birth of the female child the 2nd party asked 

her to bring a sum of Rs. 50,000/- and ornaments from her parents  

house  as  dowry.  Thereafter  she  informed the  2nd party  that  her 

father would not afford the said money and ornaments demanded 

as his financial condition was not sound. On 19.11.1999 she gave 

birth a male child named Dipankar Roy. After birth her 2nd child, the 

2nd party asked  her  to  bring  a  cash  amount  of  Rs.  50,000/-  and 

furniture as dowry from her parents house and in compliance of the 

said demand,  she  brought  a  cash  amount  of  Rs.  20,000/-  from  her 

parents house and gave the same to the 2nd party. Thereafter the 2nd 

party again started torturing her on demand of money as dowry 

and demanded  Rs.  40,000/-.  On  the  nights  of  09.09.2008  and  

10.09.2008 on demand of Rs. 40, 000/- and ornaments the 2nd party 

assaulted her.  While the 2nd party was transferred to Boitamari Out 

Post, he started staying there in a rented house. Since 10.09.2008 

the  2nd party  refrained  from  providing  maintenance  to  her  for 

herself and her minor children. The children have been studying in  

Gyanodaya Jatiya Vidyalaya which is a private school. She has no 

source of income. On the other hand the 2nd party is a constable of 

Assam Police at monthly salary of Rs. 10,000/-. The 2nd party has 

cultivable land measuring 16 bighas where from he earns Rs. 15  

000/- per month.   Hence she has brought this case against the 2nd 

party claiming monthly separate maintenance of Rs. 4,000/- for  

herself and Rs. 2,000/- each for her two minor children totaling  

Rs.8,000/-  from him.

3.                On receipt of notice, the 2nd party has appeared and 

contested the case by filing of written statement denying all
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allegations with legal pleas that there is no cause of action for the 

case and that the case is not tenable. 

4.                         The case of the 2nd party as appeared in brief is that 

the  1st party  is  an  ill-tempered  woman  and  since  marriage  she 

started  torturing  him  mentally  and  physically.  The  1st party 

demanded more ornaments, valuable cloth car etc. from him and 

she used to insult him. He used to deposit all his incomes in the 

Bank account maintained in the name of the 1st party. The 1st party 

is  an  abnormal  suspicious  minded  woman  and  she  could  not 

tolerate any relationship between her and him. 1st party threatened 

him that she would go for suicide if he maintained any relation with 

his relative. The 1st party used to treat him with cruelty without any 

reasonable cause. The 1st party also did not open the door of the 

house while he came home back at night from duty as a result he 

became compelled to spend the night in veranda. Finally finding no 

suitable  alternative  he  left  the  house  and  brought  a  Suit  for 

dissolution of the marriage between him and the 1st party in the 

Court of District Judge, Bongaigaon which is under trial.  Hence this 

case is liable to be dismissed.

 

5.                         During trial the 1st party has examined as many as 

2(two)  witnesses  in  support  of  her  case.  The 2nd party  has also 

examined as many as 2(two) witnesses in support of his case.

6.                            -:POINTS FOR DETERMINATION:-

            (a) Is the case liable to be dismissed on the legal pleas 
        mentioned in the written statement?

  (b) Is the 1st party legally married wife of the 2nd party?
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  (c) Are the children in question legitimate or illegitimate 
        child of the 2nd party?

            (d) Is the 1st party unable to maintain herself and her 
minor children?

    (e) Is the 2nd party refusing or neglecting having sufficient 
means to provide maintenance to the 1st party for 
herself and her minor children?

         (f) Is the 1st party entitled to get separate maintenance 
       from the 2nd party for  herself  and her minor 

children as       prayed for? If so, what would be appropriate 
quantum         of monthly maintenance?

7.                        -:DECISION AND REASONS THEREOF:-

         I  have very carefully gone through the arguments duly 

advanced by the learned lawyers of both sides as well as evidence 

on record. Now, I would like to discuss point-wise.

8.                                            Point No.(a):

               The 2nd party has raised legal pleas in his written 

statement  that  the  case  is  not  maintainable.  I  find  no evidence 

adduced  by  the  2nd party  to  hold  that  the  case  is  hit  by  the 

aforesaid legal pleas. There is no explanation from the 2nd party as 

to how and why the case is not maintainable. 

9.                                       Point Nos.(b) & (c):

                There is no dispute that the 1 st party is the legally 

married wife of the 2nd party. There is also no dispute that the minor 

children in question are legitimate children of the 2nd party. Hence it 

is held that the 1st party is the legally married wife of the 2nd party 

and the children of the 1st party are legitimate children of the 2nd 

party. 

10.                                   Point No.(d):
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                   The 1st party has stated in her testimony as well as in 

her petition that she has no source of income. The 2nd party has not
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adduced any evidence to substantiate that the 1st party has source 

of income. I find nothing to disbelieve evidence of PW1 and PW2 to 

the extent that the 1st party has no source of income to maintain 

herself and her minor children. Hence it  can be said that the 1st 

party has no source of income.

     11.        Point No. (e)

               The 2nd party has admitted in his cross-examination that 

since  2009  he  has  been  staying  separately  and  since  then  he 

refrained from providing maintenance to the 1st party for herself 

and her minor children. The 1st party has stated in her plaint that 

the 2nd party earns Rs. 10,000/- as monthly salary and Rs. 15,000/- 

from his landed property monthly. The 1st party has admitted in his 

cross-examination that she came to know that the 2nd party was 

placed under suspension. The 2nd party has stated in his testimony 

that he was dismissed from his service. His evidence shows that he 

has submitted a photocopy of the order by which he was dismissed 

from the service. Can the court acted upon the photo copy of the 

dismissal order? From the evidence of Sri Bhupen Barman marked 

as DW2 it  appears that at present the 2nd party has been doing 

business in a Ghumti shop at Boitamari. It is evident that the 2nd 

party is the only son and the property left by his father remained 

intact.  Considering  all  aspects,  I  find  that  the  2nd party  having 

sufficient means is refusing or neglecting to provide maintenance 

to the 1st party for herself and her minor children.
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12.                        Point No. (f) 

                      It is the admitted fact that the 2nd party left the house
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where the 1st party along with her minor children is staying which is 

a rented house and started staying alone at Boitamari. It is also the 

admitted fact that the 2nd party took the 1st party along with the 

children to the house where she is at present staying on rent.  From 

the evidence of DW2 it appears that the 2nd party left the 1st party 

as she suspected that he had illicit relation with another woman 

and he was not let to enter the house while he came home back 

from duty in the night.  After closed scrutiny on evidence on record, 

I  found no reason as to why the 2nd party became compelled to 

leave the house where the 1st party at present is staying with her 

minor children and as such I am of the opinion that the 1st party is 

entitled  to  get  separate  maintenance  for  herself  and  her  minor 

children from the 2nd party.

                          There is no evidence on record on which date the  

2nd party was placed under suspension. In such a case, it is very 

much necessary to ascertain how much the 2nd party can afford 

towards maintenance of  the 1st party  herself  and her two minor 

children who are in  study.  It  is  also  necessary  to  ascertain  how 

much the 1st party needs to maintain herself and her two minor 

children. the 2nd party has not disputed that his eldest child has 

been studying in Bongaigaon Polytechnic and youngest child has 

been studying in   a private school.  Upon perusal  case record it 

appears  that  at  the  instance  of  the  court,  the  office  of  the 
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Superintendent of Police, Bongaigaon submitted a report showing 

that the 2nd party was placed under suspension with effect from 

13.07.2009. The photocopy of the order dated 24.01.2011 passed 

by  the  Superintendent  of  Police,  Bongaigaon shows that  the  2nd 

party was
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discharged from service with immediate effect and his suspension 

period was treated as dies-non.  At present what the 2nd party earns 

it  is  impossible  for  the 1st party  to ascertain but  it  is  within his 

knowledge. The section 106 of the Indian Evidence act reads as 

“When any fact is especially within the knowledge of any person, 

the burden of proving that fact is upon him.” From the evidence of 

DW2 it appears that the 2nd party has concealed that he has a shop 

and  cultivable  land  with  dwelling  house.  In  this  regard  what  is 

observed  in  the  Judgment-  Chitra  Sengupta  Versus  Dhrub 

Jyoti Sengupta reported in “Manu/WB/0021/1988” is quoted 

below:-

                      “9. But that apart, monthly income of a husband may not 

very often be within the knowledge of the wife, particularly in a case 

like this where the relation is considerably strained and the spouses are 

living apart for a considerably long period, the wife staying in India and 

the husband in the United Kingdom. In a case like this, the amount of the 

husband's income would be within the special knowledge of the husband 

and when the issue before the Court is the amount of such income, the 

onus,  under  Section 106,  Evidence Act,  would be  on the  husband to 

disclose the same and if he fails to do so without any good reasons, the 



8

Court  would  be  entitled  to  presume  against  him  and  to  accept  the 

allegations of the wife as to the amount of income derived from such 

reasonable sources as would be available to her. More so where, as here, 

the husband does not even deny on oath the correctness of the amount 

alleged by the wife to be his income but only seeks to take shelter behind 

legal technicalities.” 
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                         The plaint of the 1st party shows that the 2nd party 

earns  Rs.  15,000/-  per  month  from  the  sources  other  than  his 

salary. The instant case was instituted on 10.08.2009 after the 2nd 

party was placed under suspension. It is evident that other than the 

1st party and her minor children there is none who depends on the 

earning of the 2nd party. It is evident that the 2nd party brought a 

Suit against the 1st party for dissolution of their marriage which was 

numbered as TS(D)-02/2009 which was decreed ex-parte.  In the 

said decree the 2nd party  was ordered to  pay Rs.2,000/-  for  the 

maintenance of 1st party and Rs.1,500/- each for the maintenance 

of  her  two  minor  children  as  monthly  maintenance  to  her  with 

effect from 07.12.2009. It is pertinent to mention that subsequently 

the  said  decree  was  vacated.  Taking  into  consideration  of  all 

aspects, it can be presumed that the 2nd party staying in his own 

dwelling  house  earns  more  than  Rs.8,000/-.  Admittedly  the 

unmarried  minor  daughter  has  been  studying  in  Polytechnic, 

Bongaigaon  and  rest  minor  son  has  been  studying  in  a  private 

school.  In  my opinion  the  1st party  needs  sufficient  amounts  to 

maintain herself and her children. Considering present price index 

of  essential  commodities,  I  am of  the opinion that  the 1st party 
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needs at least Rs. 5,000/- per month to maintain herself and her 

minor children somehow and that the 2nd party can afford the same 

comfortably.

                   

O    R   D   E    R

13.                 In the result, the petition filed under section 

125 CrPC by the 1st party is allowed. Accordingly, the 2nd 

party is directed to pay a sum of Rs.2,000/- for the 1st party 

and Rs.1,500/-each for her two minor children totaling 
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Rs.5,000/-  (Rupees  Five  Thousand)  to  her  as  monthly 

separate  maintenance  with  effect  from  01.01.2012  till 

further  order.  He  is  also  further  directed  to  pay  cost  of 

Rs.500.00 (Rupees Five Hundred) to the 1st party. Let a copy 

of  this Judgment be furnished to the 1st party at  free of 

cost.  Accordingly, this case is disposed of on contest with 

the above cost.

14.                The Judgment is pronounced and delivered in the 

open Court on this 11  th   September, 2013   under my hand and seal 

of this Court.

                    
                                                                                    (Sri A. U. Ahmed)

          Chief Judicial Magistrate
                  BONGAIGAON.
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               Dictated and corrected by me……….                         

               (Sri A. U. Ahmed)
       Chief Judicial Magistrate,
               BONGAIGAON.
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   : A  N  N  E  X  T  U  R  E :

     The 1  st   party examined  :  

         a) PW1- Smt. Dipti Ray.
           b) PW2- Sri Indrajit Barman.

The 1  st   party exhibited  : Nil.

The 2  nd    Party examined  : 

         a) DW1- Sri Tarun Ch. Ray.
           b) DW2- Sri Bhupen Barman.

The 2  nd   Party exhibited  : - Nil.
         

          (Sri A. U. Ahmed)
                                                                     Chief Judicial Magistrate

         BONGAIGAON.
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