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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE :::::::: BONGAIGAON.

Misc. Case No.64/2013.
U/S.125 CrPC.

                                    1st party………Smt. Jaya Sarkar.
 -Vs-

                                     2nd party………..Sri Samir Dutta.

Present:   Sri A. U. Ahmed, AJS.
                Chief Judicial Magistrate,

      Bongaigaon.

Advocates appeared:-
      For the 1st party- Mr. P. Baidya.      
      For the 2nd party- Mr. S.K. Sarkar.

Argument heard on: 25.11.2013.
Judgment pronounced & delivered on:  30.11.2013.

J   U   D   G   M   E   N   T

1.                      This is a case filed under section 125 CrPC by a wife 

claiming  monthly  separate  maintenance  for  herself  at  rate  of  Rs. 

15,000/- from her husband.

2.                        The case of the 1 st party in brevity is that on 

05.07.2011 her marriage with the 2nd party was knotted as per Hindu 

Rites  and Customs socially.  After  marriage  she  was  taken to  the 

parental house of the 2nd party where she started living with him as 

husband  and  wife.  At  the  time  of  marriage  her  father  gave  gold 

ornaments  having  weight  of  12  (twelve)  bhoris,  furnitures  & 

fixtures, utensils and cash amount of Rs. 7, 00,000/-(Rupees Seven 

lakhs) as a dowry on demand of the 2nd party.  After marriage 2nd 

party asked her to bring Rs. 5, 00,000/-
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                                                                                            Contd....P/

2.

(Rupees Five lakhs) from her parents house.  While she refused to 

bring  the  said  money  she  was  assaulted  mercilessly  and 

subsequently  she  was  sent  to  her  parents’  house  situated  at 

Sapatgram.  Thereafter, with the aids of the relatives their conjugal 

life was resumed again.  The 2nd party again started torturing her on 

demand of Rs. 5,00,000/- (Rupees Five lakhs). She was not allowed 

to enter in the room where 2nd party was staying.  She was taunted 

by the 2nd party saying “paglee”. On mid-night of 18.07.2013 the 2nd 

party entered to her room in intoxicated condition and asked her to 

bring Rs. 5,00,000/- (Rupees Five lakhs) from her parents house and 

on her refusal to pay the same she was assaulted mercilessly.  On 

that  night  somehow  she  informed  the  aforesaid  incident  to  her 

parents over mobile phone.  On the following morning her parents 

came with police to the house of the 2nd party and rescued her from 

the house of the 2nd party.  Since then she has been in her parents’ 

house.  During her stay there 2nd party neither kept any relation with 

her nor provided any maintenance to her for herself.   She has no 

source of income.  On the other hand, the 2nd party is a Railway 

employee and has landed property where from he earns Rs. 40,000/-

(Rupees Forty thousand) per month.  Finding no alternative 1st party 

brought up this case under section 125 CrPC on 08.08.2013 claiming 

Rs.  15,000/-(Rupees  Fifteen  Thousand)  per  month  as  monthly 

separate maintenance for herself from the 2nd party.  

3.                            On receipt of notice, 2 nd party appeared and 

contested the case by filing written statement denying all allegations 

made by the 1st party with legal pleas that there is no cause of action 
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for filing the instance case and that the instance case is barred by 

section 125(4) of the CrPC.

                                                                       Contd.....P/3.

4.                           The case of 2 nd party in brief is that the 1st party was 

very much out  going and independent  minded in nature.   The 1st 

party failed to maintain her matrimonial liabilities and she always 

used to remain her inside house and to talk over phone for hours 

together.  1st party is a short temper restless woman.  She used to 

visit her parent’s house at her whims and desire and to stay there 

months together.  On 19.07.2013 1st party went out as usual with her 

parents  without  his  consent  and knowledge from her  matrimonial 

home.  The 1st party withdraws herself voluntary from his society. 

The 1st party has been serving as part time Librarian at Sapatgram 

College and she earns Rs. 7,000/- per month which is sufficient for 

her  maintenance.  He  earns  a  meager  amount.  He  has  to  incur 

expenditures for treatment of his father.  Hence, the case of the 1st 

party is liable to be dismissed. 

5.                   During trial, the 1st party has examined 2(two) witness 

including herself. The 2nd party has examined only himself.

6.                        -: POINTS FOR DETERMINATION :-

a) Is the case liable to be dismissed on the legal pleas mentioned in the written 
statement?

b) Is the 1st party legally married wife of the 2nd party?

c) Is the 1st party unable to maintain herself? 

d) Is the 2nd party refusing or neglecting having sufficient 
means  to  provide  maintenance  to  the  1st party  for 
herself?

e) Is the 1st party entitled to get separate maintenance from 
the 2nd party for herself as prayed for? If so, what would 
be appropriate quantum of monthly maintenance? 
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7.                    -:DECISION AND REASONS THEREOF:-

                       I have very carefully gone through the arguments duly 

advanced by the learned lawyers of both sides as well as evidence on 

record. Now, I would like to discuss point-wise.

                                                                                                      Contd....P/

4.

8.                                           Point No.(a):

                  The 2nd party has raised legal pleas in his written 

statement  that  the  case  is  not  maintainable.  I  find  no  evidence 

adduced by the 2nd party to hold that the case is hit by the aforesaid 

legal pleas. There is no explanation from the 2nd party as to how and 

why the case is not maintainable. Hence, I find that the case of the 

1st party cannot  be dismissed on the legal  pleas raised by the 2nd 

party.  

9.                                         Point Nos.(b):

                 There is no dispute that the 1 st party is legally married 

wife of the 2nd party. Hence it is held that the 1st party is the legally 

married wife of the 2nd party. 

10.                                  Point No.(c):

          The 1st party has stated in his petition as well as in her 

deposition that she has no source of income.  On contrary the 2nd 

party has stated in his written statement that 1st party is working as 

Liberian in Sapatgram college and earns Rs. 7000/-(Rupees Seven 

thousand) per month.  On contrary he has deposed in his testimony 

that 1st party working as a Librarian on monthly salary of Rs. 3000/-

(Rupees Three thousand). The 2nd party has not examined anybody 

to substantiate that the 1st party is working as a Liberian on monthly 

salary of Rs. 3000/-. Both PW1 and PW2 categorically have deposed 
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that the 1st party has no source of income. Apart from this in this 

regard  no document  has  been submitted  by  the  2nd party.  During 

argument the 1st party has submitted a certificate issued by Sapatgran 

College which shows that she is/was not working in the said college 

as a Librarian.  Considering the discussion made above, I have come 

to  conclusion that  1st party  has  no source  of  income to  maintain 

herself.

                                                                                            Contd....P/

5.

 

11.                         Point No. (d)

                          Admittedly at present the 1 st party has been in her 

parents’ house.  There is no whisper in the written statement filed by 

the 2nd party that during her stay in her parents’ house, he provided 

any maintenance to the 1st party.  Evidence of the 2nd party marked as 

PW1 is totally silent that he made any attempt to take the 1st party 

back from her parent’s house.  Admittedly 2nd party is an employee 

of Railway Department.  His written statement is silent in respect of 

his monthly salary.  However, he has deposed in his deposition that 

his monthly salary is Rs. 12,000- 14,000/-(Rupees Twelve thousand 

to  Fourteen  thousand).  Both  PW1  and  PW2 have  stated  in  their 

deposition that 2nd party is doing business of real estate.  But in this 

regard the petition filed U/S. 125 CrPC is totally silent and as such it 

can be said that the aforesaid fact is beyond pleading.  From the 

evidence of PW1 and PW2 it appears that the monthly salary of the 

2nd party is Rs. 40,000/-(Rupees Forty thousand).  During argument, 

Ld. Advocate appearing on behalf of the 1st party has submitted a 

photostat copy of computer generated pay slip of the 2nd party for 

judicial  notice.   The  said  pay  slip  shows that  his  monthly  gross 

salary is  Rs.  29,525/-(Rupees Twenty nine thousand five hundred 

twenty five).  The Ld. Advocate appearing on behalf of the 2nd party 

strongly submitted that the aforesaid pay slip cannot be taken into 



6

consideration.  Regarding how much monthly earning of 2nd party is 

elaborately I discuss later on.  It has become crystal clear that 2nd 

party having sufficient means is neglecting or refusing to provide 

maintenance to the 1st party.            

12.                   Point No. (e)

                          It has been stated in the petition filed by the 1 st party 

that after three months of the marriage 2nd party asked the 1st party to

                                                                                            Contd....P/

6.

bring a sum of Rs. 5,00,000/- (Rupees Five lakhs) from her parents 

house and on refusal of the same she was mercilessly assaulted and 

subsequently she was sent to her parents house.  It has also in the 

petition that proper food and clothes were not given to the 1st party. 

It  has been further stated in  the petition that  she was taunted by 

saying “paglee”  for  causing mental  disturbance  to  her  by  the  2nd 

party.  It is evident that the 1st party was in the house of the 2nd party 

only for 2(two) years.  It has been also stated in the petition that for 

almost  6(six) months in a separate room without having conjugal 

life.  From the evidence of the 1st party marked as PW1 it appears 

that for non-payment of the money demanded the 2nd party assaulted 

her,  no  proper  food  and  cloth  was  give  to  her  and  she  was  not 

allowed to stay in her matrimonial home with dignity.      Immediate 

after marriage the party started torturing her on demand of dowry. I 

find  no  way  to  disbelieve  the  evidence  adduced  by  the  1st party 

showing  that  on  demand  Rs.  5,00,  000/-  as  dowry  the  2nd party 

tortured  mentally  and  physically  her.  In  view  of  the  discussions 

made above, I am constrained to hold that the 1st party is not in a 

position to  stay  with the  2nd party  and as  such she  is  entitled  to 

getting separate monthly maintenance allowance.
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                             It has been argued by the Ld. Lawyer appearing 

for the 2nd party that the burden lies on the 1st party to prove that the 

2nd party earns Rs 40, 000/- per month as stated in her petition filed 

under section 125 CrPC reliance on the decisions made in the cases 

of  Ramanda  Singh  @  Baban  Singh  Vrs  Thansa  Bhuian  and 

another reported in “2008(1) Civ. 188 (Jhar)” and Sewag Dorjee 

Lama  Lerap  Dorjee  Bhutia  and  Another  “2007(1)  Civ.  337 

(Sik)”. The object of the maintenance proceedings is not to punish a 

person for his past neglect, but to prevent vagrancy by compelling 

those who can

                                                                                            Contd....P/

7.

 provide support to those who are unable to support themselves and 

who have a moral claim to support. The phrase "unable to maintain 

herself" would mean that means available to the deserted wife while 

she was living with her husband and would not take within itself the 

efforts made by the wife after desertion to survive somehow. The 

Sec.125 CrPC is a measure of social justice and is specially enacted 

to protect women and children and falls within constitutional sweep 

of

Article 15(3) reinforced by Article 39 of the Constitution of India, 

1950.It provides a speedy remedy for the supply of food, clothing 

and shelter to the deserted wife. It gives effect to fundamental rights 

and  natural  duties  of  a  man  to  maintain  his  wife,  children  and 

parents  when  they  are  unable  to  maintain  themselves.  There  are 

Personnel Laws where there is specific provision of maintenance for 

dependent wife. For immediate arrangement of dependent wife and 

etc, incorporation of the section 125 CrPC was made.  The section 

106 of the Indian Evidence provides that when any fact is especially 

within the knowledge of any person, the burden of proving that fact 

is upon him. The 2nd party could have submitted his pay slip but he 
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refrained from doing so for keeping the court in dark. The photostat 

copy  of  computer  generated  pay  slip  of  the  2nd party  cannot  be 

accepted for judicial notice and an inference be drawn up. The said 

document  shows  that  the  2nd party’s  monthly  gross  salary  is  Rs. 

29,525/- and he draws net salary of Rs. 23,979/- per month. I find no 

reason as why the 2nd party refrained from submitting his pay slip. 

Considering  the  salary  structure  of  Railway  Department  I  find 

contents of the said pay slip to be true. 

                       Admittedly the father of the 2nd party is a retired 

Railway employee who is getting pension. The evidence of the 2nd 

 

Contd....P/8.

party  that  he  incurs  Rs.  8800/-  and  Rs.  1600/-  for  medical 

expenditures of his father and mother is beyond his pleading. Apart 

from this no cash memo has been submitted which shows medical 

expenditures for his parents. I have very carefully gone through Exts 

A to Ext J.  It is evident that only unmarried brother of the 2 nd party 

is working in BRPL as Junior Engineer. It has been submitted by the 

1st party that there is free medical facility is available in Railway 

department. In view of discussion it can be said that there is none 

who depends on the earnings of the 2nd party.

                               Regarding determination of quantum of monthly  

maintenance allowance, the Ld. Lawyer for the 1st party has drawn 

my  attention  to  the  case  of  Smt.  Veena  Panda  Vrs  Devendra 

Panda reported in “MANU/UP/2058/2006”.  I have very carefully 

gone through the Judgment with due respect. It has been highlighted 

in the aforesaid Judgment that the following aspects need to be taken 

into consideration in determination maintenance:-

1. Position and Status of the parties.
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2. Reasonable  wants  of  the  claimant  towards  food,  clothing, 

shelter, medical attendance with treatment, education and the 

like.

3. Income of the claimant.

4. Income of the opposite party.

5. Number of persons the opposite is obliged to maintain.

Taking aforesaid discussion and observations made in 

the  said  Judgment  and  also  present  price  index  of  essential 

commodities into consideration, I am of the opinion that the 1st party 

needs at least Rs.6500/- per month to maintain herself and the 2nd 

party can afford the same comfortably.  

                                                                     Contd....P/9

.

                                         O  R  D  E  R

13.                   In the result the petition filed under section 125 

CrPC is partly allowed. Accordingly the 2nd party is asked to pay 

Rs. 6500/- (Rupees Six thousand five hundred) to the 1st party as 

separate monthly maintenance with effect from 01.09.2013 till 

further order. He is further directed to pay a cost of Rs. 500/- 

(Rupees  Five  hundred)  to  the  1st party.  Let  a  copy  of  the 

judgment be supplied to the 1st party at free of cost. Accordingly 

the case is disposed of on contest with the cost as stated above.

14.                        The Judgment is pronounced and delivered in  

the open Court on this 30  th   November, 2013   under my hand and seal 

of this Court.
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                                                                                       Sri A. U. Ahmed
          Chief  Judicial 

Magistrate,
                  BONGAIGAON.

               Dictated and corrected by me……….                         

               Sri A. U. Ahmed
       Chief Judicial Magistrate,
               BONGAIGAON.

                           

               Contd....P/10.

 

: A  N  N  E  X  T  U  R  E :

     The Petitioners examined:  
       a) PW1- Smt. Jaya Sarkar.
       b) PW2- Sri Jiban Krishna Sarkar.
         

The Petitioners exhibited: Nil.

The Opposite Party examined: 
a) PW1- Sri Samir Dutta.

The opposite Party exhibited: - 
a) Ext A to J - Medical certificates.

         

          Sri A. U. Ahmed
                                                                       Chief Judicial  
Magistrate

          BONGAIGAON.
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