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IN THE COURT OF  CHIEF JUDICIAL MAGISTRATE :::::: BONGAIGAON.

Misc Case No. 68/2010.
U/S.125 CrPC.

1st party …Smt. Anjali Barman.
                                               -Vs-

          2nd party….Sri Gopi Krishna Barman.

Present:      Sri A. U. Ahmed, AJS.
                   Chief Judicial Magistrate,
                   Bongaigaon.

Advocates appeared:-
               For the 1st party/petitioner- Mr. Rajesh Kr. Barman.

                   For the 2nd party/opp. party-Mr. Danial Das.

Argument heard on: 01.06.2013.
Judgment pronounced on:  10.06.2013.

J  U  D  G  M  E  N  T

1.                       This is a case under section 125 CrPC brought by 

a wife claiming monthly separate maintenance of Rs. 5000/- for 

herself from her husband.

2.                    The case of the 1st party in brief is that on 26-02-

2001 she was got married with the 2nd party party as per Hindu 

Rites  and  Customs  at  Sri  Sri  Maa  Bagheswari  Temple, 

Bongaigaon socially and after marriage she was taken to his
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house where she started living as husband and wife peacefully. 

After few days of their marriage, 2nd party contracted another 

marriage with one Lalita  Sarkar  of  Nayachara Part-IV under 

Basugaon  PS,  Dist.  Kokrajhar  without  her  knowledge  and 

thereafter some altercations took place between her and the 2nd 

party and she became compelled to take shelter in her parents’ 

house.  After  the  said  incident  a  village  “Mel”  under  the 

initiative  of  her  elder  brother  for  settling  the  dispute  arisen 

between the parties where the 2nd party promised to live with 

the 1st party was held. After eight months of their marriage, on 

02-10-2011 the 2nd party with the help of his second wife drove 

her out from his house and she again became compelled to take 

shelter in her parents’ house and since then she has been living 

there. During her stay in her parents’ the 2nd party neither kept 

any relation with her nor provided maintenance to her. She has 

no source of income. On the other hand the 2nd party earns Rs. 

20, 000/- per month. Hence she has instituted this case with a 

prayer  that  the  2nd party  be  directed  to  pay  Rs.  5000/-   for 

herself as monthly maintenance to her. 

3.                         On receipt of the Notice, the 2nd party appeared
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and contested the case by filing written statement denying all 

allegations with legal plea that there is no cause of action and 

that the case is not maintainable.

4.                         The case of the 2 nd party as appeared in brief is 

that on 28-02-2001 his marriage with one Lalita Barman was 

solemnized in Maa Mahamaya Temple situated at Bogribari in 

the district of Kokrajhar. On 16-03-2001 the 1st party along with 

her  henchmen  and  relatives  forcibly  took  him  to  Maa 

Bagheswari Temple and obtained his signatures in some papers. 

In fact no marriage between him and the 1st party as per Hindu 

rites and customs took place and they never lived together as 

husband and wife at any point of time. Hence the case of the 1st 

party is liable to be dismissed.

5.                             During the trial the 1st party has examined 

2(two) witnesses including herself in support of her claim. The 

2nd party has also examined 4(four) witnesses including himself 

in support of his claim.
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6.                           : POINTS ARE TO BE DETERMINED :

a) Is the 1st part legally married wife of the 2nd party?
b) Is the 1st party unable to maintain herself?
c) Is  the  2nd party  having  sufficient  means  refusing  or  

neglecting  to  provide  maintenance  to  the  1st party  for 
herself?

d) Is  the  1st party  entitled  to  getting  monthly  separate 
maintenance from the 2nd party for herself as prayed for? If 
so what would be appropriate quantum?

7.                           : DECISION AND REASONS THEREOF :

                       I have very carefully gone through the marathon 

threadbare  arguments  duly  advanced  by  the  Ld.  Lawyers  of 

both sides as well as evidence on record. For convenience of 

discussion, let point wise discussion be made.

     Point (a) 

8.                         It has been stated in the petition in question by  

the 1st party that she is the legally wife of the 2nd party and their 

marriage was solemnized in Maa Bagheswari temple on 26-02-

2001 situated at Bongaigaon as Hindu Rites and Customs. On 

the other hand the 2nd party has stated in his written statement 

that on 16-03-2001 the 1st party along with her henchmen took 

him forcibly to Maa Bagheswari and got the 1st party married 

with him and that his signatures were taken on some papers. It
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has been further stated in the written statement that on 28-02-

2001 his marriage with One Lalita Barman was solemnized in 

Maa  Mahamaya  Temple  with  whom  he  has  been  leading  a 

peaceful  conjugal  life.  There  is  no  dispute  that  a  marriage 

between the parties was solemnized. Ext1 is the Pratigyapatram 

which  shows  that  the  marriage  between  the  parties  was 

solemnized in presence of elder brother of the 2nd party Sri Pran 

Krishna Barman as per Hindu rites and customs. DW4 is the 

said Sri Pran Krishna Barman who has stated in his testimony 

that on 16-03-2001 he was taken to Maa Bagheswari Temple 

where marriage between parties was forcibly solemnized. He 

has  further  stated  in  his  testimony  that  on  28-02-2001  the 

marriage  between  the  2nd party  and one  Lalita  Barman took 

place  in  Mahamaya  Mandir.  He  has  admitted  in  his  cross-

examination that Ext1(4) is his signature on Ext4. It has been 

stated in the petition by the 1st party that after few days of the 

marriage, the 2nd party made contract of another marriage with 

one Lalita Sarkar without her knowledge and consent. Knowing 

about  the  said  marriage  while  1st party  raised  objection, 

conjugal  life  came  unhappy  and  distorted  as  a  result  she 

became compelled to leave her matrimonial home and took
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6

shelter  in  her  parents’ house.  The 1st party  has  stated  in  his 

testimony that on 26-02-2001 her marriage with the 2nd party 

took  place  in  Bagheswari  Mandir  as  per  Hindu  Rites  and 

Customs. Before the marriage there was a love affair between 

parties. She started leading conjugal life with the 2nd party in his 

house.  Immediate  after  their  marriage  the  2nd party  made 

contract  of  another  marriage  with  one  Lalita  Barman. 

According  to  PW2,  the  2nd party  made  contract  of  another 

marriage after 2 months of the marriage of the parties. Evidence 

of PW1 and PW2 shows that there was a mel where the dispute 

between parties was amicably settled as a result the 1st party 

was taken to her matrimonial  home back and there after she 

was for 8 months there. 

9.                                  It appears from the case of the 1 st party that 

after one year of the marriage which was took place on 26-02-

2001 she has been in her parents’ house. The instant case was 

brought on 12-08-2010 almost after 8/9 years from the date on 

which  she  was  driven  out  from  her  matrimonial  home. 

According to the case of the 1st party, the 2nd party made another 

contract of marriage with one Lalita Sarkar during subsisting of 

her marriage with him. On the other hand, the case of the 2nd 
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party  is  that  after  his  marriage  with  one Lalita  Sarkar  taken 

place on 28-02-2001,  some the relatives of  the 1st party  and 

some  hired  persons  got  the  marriage  between  him  and  her 

forcibly  on  16-03-2001  in  Maa  Bagheswari  Temple  and 

obtained his signatures on some blank papers during subsisting 

of his marriage with one Lalita Barman. There is no evidence 

on record showing that the 2nd party had brought any criminal 

case against the 1st party and her relatives for forcibly taking 

him to Maa Bagheswari Temple and obtained his signatures on 

some  blank  papers.  There  is  no  dispute  that  the  marriage 

between the parties was not performed as per Hindu Rites and 

Customs socially.  The marriage  was  solemnized  in  a  temple 

named Maa Bagheswari Mandir. It has been submitted by the 

Ld.  Lawyer  appearing  on  behalf  of  the  1st party  that  Maa 

Bagheswari  Mandir is  a  big temple where every day a huge 

numbers of devotees attends the same and several marriages are 

got solemnized. This submission has not been disputed by the 

Ld. Lawyer appearing on behalf of the 2nd party. There is no 

evidence  showing  that  at  the  time  of  solemnization  of  the 

marriage  between  parties,  the  2nd party  being  governed  by 
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Hindu  Laws  disclosed  or  tried  to  disclose  that  he  had  a 

subsisting legally married wife.

                                                                                  Contd...P/8.

10.                 According to Marriage Register marked as Ext. 

C, the marriage between the parties took place on 16-03-2001, 

as stated by the 2nd party. ExtB is Pratigyapatram which also 

shows that the date of marriage between the parties was “16-

03-2001” which was over written. According to Ext1, “the date 

of marriage” between the parties was “26-02-2001”. It is found 

that  both  Ext1  and  Ext  B  were  issued  by  Maa  Bagheswari 

Temple and written by same person and subsequently “date of 

marriage” written in ExtB was made corrected as 16-03-2001 in 

place of 26-02-2001. But the Temple Authority did not take any 

step for correction of “date of marriage” written in Ext1 which 

is still standing as “26-02-2001”. It has not been mentioned in 

ExtB when “date of marriage” was corrected as 16-03-2001 in 

place of 26-02-2001.   Ext.A is a  marriage certificate  which 

shows that the marriage between the 2nd party and one Lalita 

Sarkar  took place on 28-02-2001.  Ext1 and Ext.A show that 

both 1st party and said Lalita Sarkar are of the same village.
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11.                Admittedly the 2nd party already brought a Civil 

Suit against the 1st party for declaration of the marriage between 

them to be a null and void before the District Judge,

                                                                                 Contd....P/9.

Bongaigaon  which  is  still  pending.  Completion  of 

solemnization  of  a  marriage  follows  consummation  of 

marriage.  Now let  us  see  whether  the  marriage  between the 

parties was consumed or not. It has been stated in Para 3 of the 

petition of the 1st party that after marriage she was taken to the 

house of the 2nd party and  that while she came to know that the 

2nd party had married Smt. Lalita Sarkar, a quarrel took place 

between them  as a result she came to her parents’ house back. 

It  has  been stated in  Para 4 of  the petition in  question filed 

under section 125 CrPC that at the intervention of the elderly 

people the 1st party was sent to her matrimonial home back. It 

has been stated in Para 5 of the petition in question that on 02-

10-2001, the 2nd party on instigation of his second wife drove 

the 1st party from his house and there after she took shelter in 

her parents’ house and since then she has been there. It is found 

from the written statement submitted by the 2nd party that he has 

flatly  denied  contentions  of  Paras  3  to  5  of  the  petition  in 

question.  PW2 is  the  father  of  the  1st party  who has clearly 
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stated in his testimony-“After the marriage, the 1st party was 

taken to  the house of  the 2nd party.  After  two months of  the  

marriage, 2nd party drove out the 1st party from his house after

                                                                               Contd....P/10.

assaulting her.  Thereafter,  I  dropped her  in  her matrimonial  

home through discussion with elderly people. There after again  

after  8(eight)  months,  2nd party  drove  the  1st party  from his  

house after assaulting her and thereafter she took shelter in my  

house. Since then she has been in my house till today. The 2nd 

party married another woman. After the second marriage, the  

2nd party  started  torturing  her.”  The  evidence  of  PW1  also 

similarly shows that after marriage she was taken to the house 

of the 2nd party and almost she was in the house of the 2nd party 

for 8 (eight) months. It has been contended by the Ld. Lawyer 

appearing on behalf  of the 2nd party that  non-examination of 

elderly people who took part in settling of the dispute arisen 

between parties as a result the 1st party was again taken to her 

matrimonial home. It is found that both parties have refrained 

from examining any independent person of their village. It is 

found  that  PW1 and PW2 have not  been  cross-examined  in 

respect of stay of the 1st party marked as PW1 in the house of 
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the 2nd party as husband and wife sufficiently. The evidence that 

the 1st party was in the house of the 2nd party is found to be 

corroborative and unshaken evidence. In view of discussion it

                                                                               Contd....P/11.

can  be  held  that  after  marriage,  the  marriage  between  the 

parties was consumed. She was in the house of the 2nd party for 

about 7/8 months as husband and wife with him.

12.                  ExtA is the marriage certificate of the 2nd party 

and Lalita Barman. In ExtA the village of the 2nd party has been 

shows as Nayachara. On the other hand village of the 2nd party 

in Ext B or Ext1 has been shown as Borchara. Admittedly a 

Civil Suiting is pending for deciding regarding legality of the 

marriage of the parties. At this juncture I would like to refer to 

the  observation  made  in  the  Judgment-  Dwarika  Prasad 

Satpathy  Vrs  Bidyut  Prava  Dixit  “  MANU/SC/0673/1999” 

which is reproduced below:-

                  “6. Learned counsel for the appellant at the time of 

hearing had not disputed the paternity of the child. Hence, the 

question is whether the marriage between the appellant and 

respondent No. 1 was valid or invalid? In our view, validity of 

the marriage for the purpose of summary proceeding under 
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Section 125 Cr.P.C. is to be determined on the basis of the 

evidence brought on record by the parties. The standard of 

proof  of  marriage  in  such proceeding  is  not  as  strict  as  is 

required in a trial of offence under Section 494 of the I.P.C. If

                                                                                      Contd...P/12.

the claimant in proceedings under Section 125 of the Code 

succeeds in showing that she and the respondent have lived 

together as husband and wife,  the Court  can presume that 

they are legally wedded spouses, and in such a situation, the 

party  who  denies  the  marital  status  can  rebut  the 

presumption. Undisputedly, marriage procedure was followed 

in  the  temple,  that  too,  in  the  presence  of  idol  of  Lord 

Jagannath, which is worshipped by both the parties. Appellant 

contended  before  the  learned  Magistrate  that  the  said 

marriage  was  performed  under  duress  and  at  the  point  of 

knife, he was required to exchange garlands. That contention 

is  not  proved  by  leading  necessary  evidence.  Once  it  is 

admitted that the marriage procedure was followed then it is 

not  necessary  to  further  probe  into  whether  the  said 

procedure  was  complete  as  per  the  Hindu  rites  in  the 

proceedings under Section 125 Cr.P.C.” There is corroborative 

and unshaken on record that the 1st party was in the house of the 

2nd party  as  husband  and  wife  for  a  period  of  more  than  8 

months.                             

        



13

13.                  An observation made in Vimala (K) Vrs Veera 

Swami(K) reported in “MANU/SC/0719/1991” which is  very 

much relevant for arriving at right decision in respect of the 

case in my hand is reproduced below:-

                                                                               Contd....P/13.

                “3. Section 125 of the CrPC is meant to achieve a 

social  purpose.  The  object  is  to  prevent  vagrancy  and 

destitution.  It  provides  a  speedy  remedy  for  the  supply  of 

food,  clothing  and  shelter  to  the  deserted  wife.  When  an 

attempt is made by the husband to negative the claim of the 

neglected  wife  depicting  her  as  a  kept-mistress  on  the 

specious plea that he was already married, the court would 

insist on strict proof of the earlier marriage. The term 'wife' in 

Section  125  of  the  CrPC  includes  a  woman  who  has  been 

divorced by a husband or who has obtained a divorce from her 

husband and has not remarried. The woman not having the 

legal  status  of  a  wife  is  thus  brought  within  the  inclusive 

definition  of  the  term  'wife'  consistent  with  the  objective. 

However, under the law a second wife whose marriage is void 

an account of the survival of the first marriage is not a legally 

wedded wife  and is,  therefore,  not  entitled  to  maintenance 

under this provision. Therefore, the law which disentitles the 

second  wife  from receiving  maintenance  from her  husband 

under Section 125 Cr.PC, for the sole reason that the marriage 

ceremony though performed in the customary form lacks legal 

sanctity can be applied only when the husband satisfactorily 

proves  the  subsistence  of  a  legal  and  valid  marriage 

particularly when the provision in the Code is a measure of 

social justice intended to protect women and children. We are 

unable to find that the respondent herein has discharged the 

heavy burden by tendering strict proof of the fact in issue. The 

High Court failed to consider the standard of proof required 

and has proceeded on no evidence whatsoever in determining 



14

the question against the appellant. We are, therefore, unable 

to agree that the appellant is not entitled to maintenance”

               From the observation made in the aforesaid Judgment 

is revealed that it is the bounded duty of the 2nd party to strictly

                                                                               Contd....P/14.

prove that at the time of solemnization of the marriage between 

him and the 1st party, he had a subsisting legally married wife 

which took place on 28-02-2001. Only document which shows 

that the marriage between the 2nd party and one Lalita Barman 

took  place  on  28-02-2001  is  ExtA.  ExtA shows  that  it  was 

issued by Mahamaya Temple Authority. The 2nd party neither 

examined  the  maker  of  ExtA nor  any  person  of  the  Temple 

Authority. The entire case of the 2nd party rests on ExtA but it 

has not been proved as observed in the aforesaid Judgment and 

as per provisions of the Indian Evidence Act.

14.                  It is evident that prior to the marriage of the  

parties, the 1st party had love affairs and that for long 10 to 11 

years  she  has  been  in  her  parents’ house  without  going  for 

another marriage. It is evident that the 2nd party brought a Civil 

Suit  against  the  1st party  for  declaring the marriage between 

them to be null and void in the Court of Hon'ble District Judge, 

Bongaigaon and the same is under trial.  In this regard I would 
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like to refer to the observation made in the Judgment-Deoki 

Panjhiyara Vrs Shashi Bhusan Narayan Azad &Anr reported  

in “MANU/SC/1096/2012” which is reproduced below:-

                                                                                        Contd....P/15.

                          “19. In the present case, if according to the 

Respondent, the marriage between him and the Appellant was 

void  on  account  of  the  previous  marriage  between  the 

Appellant and Rohit Kumar Mishra the Respondent ought to 

have obtained the necessary declaration from the competent 

court in view of the highly contentious questions raised by the 

Appellant on the aforesaid score. It is only upon a declaration 

of nullity or annulment of the marriage between the parties by 

a  competent  court  that  any  consideration  of  the  question 

whether the parties had lived in a "relationship in the nature 

of marriage" would be justified. In the absence of any valid 

decree of nullity or the necessary declaration the court  will 

have to proceed on the footing that the relationship between 

the  parties  is  one  of  marriage  and  not  in  the  nature  of 

marriage.  We  would  also  like  to  emphasise  that  any 

determination  of  the  validity  of  the  marriage  between  the 

parties could have been made only by a competent court in 

an appropriate proceeding by and between the parties and in 

compliance  with  all  other  requirements  of  law.  Mere 

production of a marriage certificate issued Under Section 13 of 

the Special Marriage Act, 1954 in support of the claimed first 

marriage of the Appellant with Rohit  Kumar Mishra was not 

sufficient for any of the courts, including the High Court, to 

render a complete and effective decision with regard to the 

marital  status  of  the  parties  and  that  too  in  a  collateral 

proceeding for  maintenance.  Consequently,  we hold  that  in 

the  present  case  until  the  invalidation  of  the  marriage 

between  the  Appellant  and  the  Respondent  is  made  by  a 

competent court it would only be correct to proceed on the 

basis  that  the  Appellant  continues  to  be  the  wife  of  the 
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Respondent  so  as  to  entitle  her  to  claim  all  benefits  and 

protection available under the DV Act, 2005”.

         In view of the discussions made above and observation

                                                                                        Contd....P/16.

made in the aforesaid Judgment for the purpose of a proceeding 

under section 125 CrPC, I am of the opinion that the 1st party is 

and continues to be wife of the 2nd party till declaration of their 

marriage to be null and void by the Competent Court. 

     Point (b)

15.             It has been stated in the petition filed under 125 

CrPC by the 1st party that  she has no source of  income and 

same  has  not  been  disputed  by  the  2nd party.  Admitted  fact 

needs to be proved. Hence it can be said that the 1st party has no 

source of income to maintain herself.

                                       Point(c)

16.            The both PW1 and PW2 have stated in their 

testimony that the 2nd party neither kept any relation with PW1 

(1st party) nor provided any maintenance to her during stay in 

her parents’ house. There is no whisper in evidence of the 2nd 

party  and  his  written  statement  regarding  maintenance  he 

provided to the 1st party during her stay in her parents’ house.  It 
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has been stated in the petition in question that the 2nd party is a 

school  teacher  and  that  he  earns  Rs  20,  000/-  from  his  all 

sources of income. On the other hand the 2nd party has stated in

                                                                               Contd....P/17.

written statement that he is a cultivator. PW1 and PW2 have 

categorically stated that the 2nd party earns Rs. 20, 000/- from 

his salary and cultivation.  On the other hand, the 2nd party has 

in his deposition stated that he has no source of income. He has 

admitted that his wife Lalita Barman is a teacher working in 

MV School. There is no evidence on record showing that the 2nd 

party is not a capable person to earn. Of course the 1st party has 

not  submitted  any  document  showing  that  the  2nd party  is  a 

school teacher with salary slip and land document which shows 

that the 2nd party has some lands. However it can be presumed 

that the 2nd party earns sufficient monthly. In view discussions 

made above, it can be said that the 2nd party having sufficient 

means is neglecting or refusing to provide maintenance to the 

1st party for herself.

Point (d)

17.                Admittedly at present the 2nd party has been 

leading conjugal life with another woman. It has been stated in 
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Para 5 of the petition on question by the 1st party that on 02-10-

2001 the 2nd party on instigation of his another wife drove her 

from his house. Apart from this, it is also evident that the 2nd

                                                                                                                                                Contd.....P/1

8.

party brought a Civil Suit against the 1st party for declaration of 

the marriage between the parties to be null and void. Under the 

above facts and circumstances, I am of the opinion that the 1st 

party is not in a position to stay with the 2nd party under a roof 

and as such it can be said that she is entitled to getting separate 

monthly maintenance from him.

                            The quantum of monthly maintenance for a 

person depends on his/her status, monthly earning of the person 

who  is  ordered  to  pay  the  maintenance  and  price  index  of 

essential commodities at present. It is very difficult for a wife 

like the 1st party  to  prove how much her  husband earns  per 

month. There is no evidence showing that there is any person 

depending  on  the  earning  of  the  2nd party.  Considering  all 

aspects I am of the opinion that the 2nd party can afford Rs. 

3500/- per month towards the maintenance of the 1st party and 

with the same she can somehow survive.
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    O  R  D  E  R

18.              In the result, the prayer for awarding monthly  

separate maintenance is allowed. Accordingly the 2nd party is  

asked to pay a sum of Rs.3,500/-(Rupees Three Thousand

                                                                                 Contd...P/19

.

Five  Hundred)  to  the  1st party  per  month  as  separate  

maintenance with effect from filing of this case. He is further  

directed to pay a cost of Rs. 500/-(Rupees five Hundred) to  

her. Let a copy of this Judgment be given to the 1st party at  

free of cost. The Judgment be up-loaded in the official web-

site. Accordingly this case is disposed of on contest with a cost  

as stated above. 

19.                The Judgment is pronounced and delivered in 

the open court this 10  th   day of June, 2013   under my hand and 

seal of this Court.

                                                                              (Sri A. U. Ahmed)
         Chief Judicial Magistrate,
                BONGAIGAON.

   Dictated and corrected by me  ……….                           

               Sri A. U. Ahmed
       Chief Judicial Magistrate,
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               BONGAIGAON.

                           
: A  N  N  E  X  T  U  R  E :

The 1  st   Party examined  :  

 a) PW1- Smt. Anjali Barman.
 b) PW2- Smt. Arati Barman.

The 1  st   Party exhibited  : 
 a) Ext1- Pratigya Patram dated 26.02.2001.

                                                                                     Contd....P/2
0.

The 2  nd   Party examined  : 

 a) DW1- Sri Gopi Krishna Barman.
 b) DW2- Sri Nirmal Ray.
 c) DW3- Sri Bhanu Gowala.
 d) DW4- Sri Pran Krishna Barman.

The opposite Party exhibited: - 
 a) ExtA = Marriage Certificate.
 b) ExtB = Pratigya Patram dated 16.03.2001.
 c) ExtC = Marriage Register of Bagheswari Temple.
 d) ExtD= Serial No.756 of ExtC.

Sri A. U. Ahmed
                                                                        Chief Judicial Magistrate

         BONGAIGAON.

*****
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