
 

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,::::::: BONGAIGAON 

NICR.- 144/2013 

U/S- 138 N.I. Act 

Shriram Transport Finance Company Limited…………..Complainat. 

( Represented by its branch manager authorized signatory) 

 

-VS.- 

Akhil Kumar Pathak     …………………..  Accused  

                                                         

   Present:- 

 Sri B. Sutradhar, A.J.S. 

 Chief Judicial Magistrate,  

 Bongaigaon 

   Appeared:- 

  For the complainant:  Mr. M. Rahman & Mr. S. Saha Ld. Advocates. 

For the accused: Mr. S. Sarkar Ld. Advocate. 

          Date of evidence:  28-9-14, 11-3-15, 9-7-15 & 8-10-15 

          Date of argument: 3-6-16 

  Date of judgment:  16-6-16  

 
              J U D G E M E N T 

1.        This is a case U/S 138 N.I. Act filed by Sri Rajesh Ray as authorized 

signatory of Sriram Transport Finance Company Ltd. against the accused Sri 

Akhil Kumar Pathak alleging that the complainant is a Public Ltd. Company, 

having registered under provision of the company’s Act and carrying on the 

business of leasing and financing of vehicles including purchases. The 

company has authorized his branch manager to sign, verify, institute and 

pursue the proceeding.  The complainant who is engaged in the business of 

hire purchase, lease and loan-cum-hypothecation for commercial vehicle, old 

and new was approached by the  accused for financial assistance for 

purchase of one TATA LPT 1613 TURBO FBT-LP manufacture by TATA 

bearing Registration No. ML 07A2211. After going all the credential submitted 

by the accused the complainant provided financial assistance on specific 

terms and condition and  a loan-cum-hypothecation agreement was  made  
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between the parties on 19-1-11 bearing registration No.  BONGN0101190002.  

After obtaining loan the accused was found to be tardy in making payment of 

his dues as per terms of the loan agreement.  The accused was supposed to 

repay entire loan amount together with interest to the complainant in 47 

installments.  On several approaches and financial correspondence the 

accused issued a cheque amounting to of Rs. 3,68,947/- in favour of Sriram 

Transport Finance Company Ltd. Vide cheque No. 026053 dated 31-10-13 in 

the United Bank of India, Jogighopa Branch under his signature for payment 

against the loan amount.  Accordingly, the complainant deposited the said 

cheque to Axis Bank Ltd. Bongaigaon Branch for collection through his 

company account on 1-11-13.  The United Bank of India, Bongaigaon Branch 

dishonored the cheque due to funds insufficient and returned the said cheque 

to Axis Bank Ltd., Bongaigaon Branch on 411-13 with an endorsement of 

insufficient fund and returned the cheque to the complainant on the same 

date.  The complainant sent Advocate notice dated 21-11-13 to the accused 

person giving information regarding dishonor of the cheque and asked him to 

pay the said amount of Rs. 3,68,947/- within a stipulated period of 15 days 

from the date of receipt of the notice.  The accused failed to make payment 

of the cheque amount as per notice which was sent by register post with AD.  

The accused has committed offence U/S 138 N.I. Act by issuing the said 

cheque by knowingly and intentionally that there was no balance in his 

account. 

Hence the case.                    

2.      On receipt of the complainant summon was issued against the accused 

after due cognizance U/S 138 N.I. Act.  The accused appeared before the 

court and he was allowed to go on bail.  The particulars of the offence U/S 

138 N.I. Act was read over and explained to the accused person and to which 

he pleaded not guilty and claimed to be tried.   In due course the complainant 

side adduced the evidence of three witnesses and the defence side also 

adduce one witness in defence.   The accused was examined U/S. 313 Cr.P.C. 

In the said statement the accused denied that the alleged cheque was not 

issued by him and at the time of sanctioning of the loan, these blank cheques 

were taken by the accused.  I have heard the arguments of both sides. 

                        Points for determination are: 

3.    i. Whether the alleged cheque was issued by the accused for discharging 

the liability of Rs. 3,68,947/-?   

        ii. Whether the accused has committed an offence U/S 138 N.I. Act? 
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Decision and reasons thereof: 

 

4.   The complainant side adduce the evidence of Rajesh Ray as P.W.1, Sri 

sumit Gupta as P.W.2 and Sri Gurupada Malick as P.W.3.  The defence side 

adduce the evidence of accused Sri Akhil Kumar Pathak as D.W.1.  

5.   During the course of argument the Ld. Advocate of the accused submitted 

that the accused already made payment in respect of the loan amount and 

there was no any legally enforceable debt.  He also submitted that accused 

has made payment of loan amount in installment and as such the alleged 

cheque amount is not legally enforceable debt.  He submitted for acquittal of 

the accused.  On the other hand, the Ld. Advocate of the complainant side 

submitted that the case is well proved and such accused deserve conviction. 

6.      The complainant side submitted various judgment of Hon’ble Supreme 

Court and Hon’ble High Court in respect of their argument.  The complainant 

side produced the power of attorney as Ext. 1, loan-cum-hypothecation 

agreement as Ext. 2, cheque No. 026053 as Ext. 3 and Bank note of 

insufficient fund as Ext. 4 etc. in support of their claim.  The accused side 

submitted loan payment installment receipt as Ext. A1 to A17.  The power of 

attorney as Ext. 1 and the signature of the company’s secretary is Ext. 1(1) 

which was executed in favour of the complainant Sri Rajesh Ray.  It also 

appears that vide clause C of the said power of attorney the complainant has 

been nominated and appointed as lawful attorney of the company.  Vide 

clause H, the complainant has been authorized to execute all acts, deeds etc 

on behalf of the company.   

7.    The  P.W.1 Sri Rajesh Ray who in his evidence deposed that the accused 

person sought financial assistance for purchase of a one TATA LPT 1613 

TURBO FBT-LP manufacture by TATA bearing registration No. ML0742211and 

after going through all the credential submitted by the accused, financial 

assistance was provided to the accused on specific terms and condition and 

the  loan-cum-hypothecation agreement was made between the parties on 

19-1-11.  After obtaining the loan of his dues in terms of the loan agreement, 

the  accused issued  cheque amounting to Rs. 3,68,947/- in favour of Sriram 

Transport Finance Company Ltd. vide cheque No. 026053 dated 31-10-13 in 

United Bank of India Jogighopa Branch.  The cheque was deposited at Axis 

Bank Ltd. Bongaigaon Branch on 1-11-13 and the same was dishonoured due 

to insufficient fund and returned on 4-11-13. Notice was issued against him 

but the accused failed to make the payment of the said amount.   

             In cross-examination he deposed that an amount of Rs. 3,00,000/- 

was given as loan to the accused and there were 47 installments for 

repayment of the loan with interest  @ 15.35 %.  That in Ext. 2 Clause 1.7                
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there is a clause of obtaining post date cheque for granting loan to the 

borrower.   

8.     The P.W.2 in his evidence deposed that Ext. 3 cheque was deposited on 

4-11-13 and the same was sent for clearance but the cheque was returned 

for insufficient fund.  

              In cross-examination he deposed that the said customer has no 

account in his Branch but the same is in Mumbai Branch. 

9.       The P.W.3 employee of United Bank of India, Bongaigaon Branch also 

stated that the Ext. 3 cheque was returned for insufficient fund of the 

customer. 

            In cross-examination he deposed that he has not exhibited the 

Cheque Memo Register. 

10.        The D.W.1 in his evidence stated that he took loan of Rs. 3,00,000/- 

on 19-1-11 and again Rs. 40,000/- on 28-7-11.  He took total amount of Rs. 

3,40,000/-.   He signed Ext. 2 and then this cheque was taken as security 

with his signature bearing numbers from 026053 to 026058.  Ext. 3 is the 

cheque having his signature but the remaining writing are not his own 

writing.  He has deposited Rs. 3,05,650/- against the loan amount of Rs. 

3,40,000/-.  Ext. A1 to A17 the receipts of payment of installments.  Ext. B 

account statement by which he made payment of Rs. 2,68,650/- and as such 

the complainant is not entitled to get money as per Ext. B being no such 

cheque was issued by him. 

         In cross-examination said D.W.1 stated that he failed to make full 

payment to the company and in time. 

11.    During the course of argument the Ld. Advocates of the accused 

submitted that vide Ext. A1 to A17 they deposited amount to the company 

and as such the accused is not liable to pay the cheque amount.  It is alos 

submitted that the accused shifted the burden to the complainant and 

rebuted the presumption which goes against him.  Relying on the Judgment 

of Hon’ble Supreme Court 2007 SCC CRL 498 the accused side submitted the 

accused deserve acquittal.  On the other hand relying on the Judgment of 

Hon’ble Supreme Court in ICDS Ltd. Vs.- Veena Shabeer reported in 

(2000) (2002) 6 SSC 426.  The Ld. Advocate of the complainant side 

stated that the accused failed to rebute presumption against him and prayed 

for conviction of the accused.  They also submitted the judgment of Hon’ble 

High Court Hiten P. Dalal vs. Bratindra Nath Banerjee case reported 
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12.   While going through the entire record it is seen the accused admitted 

the fact of taking loan from the complainant company and he has also 

admitted the issuance of the cheque to the company.  The accused stated 

that blank cheque was given and subsequently the accused fill up the cheque 

and deposited, which was dishonored.  The case U/S 138 N.I. Act is based on 

the principal of presumption U/S 139 N.I. Act.   The principal of presumption 

is basically against the accused subject to rebuttal by the accused. The 

Hon’ble Supreme Court clearly stated in Dhanavantri, Balwant Ray Desai 

Vs- State of Maharashtra reported in AIR 1964, 575 that unless the 

contrary is proved which occur, in the provision made it clear that 

presumption has to be rebuted by proof and not by a bare explanation. A fact 

is said to be proved when its existence is directly established andwhen the 

material before it the court finds its existence.  The accused has not disputed 

his signature on the cheque, which indicates that the cheque was given by 

the accused to the company in discharging of his debt or liablility.  The 

Hon’ble Supreme Court held that a cheque for whatever reason if it is drawn 

on an account maintained by the drawer for the discharge of the debt or 

other liability, the liability under the same cannot be avoided if the cheque 

returns unpaid by the banker.  Thus a cheque issued as a security cheque can 

be subject matter of prosecution for an offence U/S 138 N.I. Act and if the 

same is bounced and then the accused have to show that the cheque so 

issued was not issued in discharge of any debt or liability.  A blank cheque 

given towards liability or even as a security, when the liability is assessed 

then the drawer cannot avoid the criminal liability unless he succeeds in 

rebutting the presumption u/s 139 N.I. Act.   

13.     Though the accused by Ext. A1 to A17 tried to shift his burden to the 

complainant but the accused as D.W.1 in his cross-examination clearly stated 

that he has not made full payment of the loan which he obtained from the 

complainant. That u/s 138 N.I. Act it is specifically provided that the cheque 

should have been issued by a person for discharge of any debt or liability and 

when a person issued any security cheque, it is a guarantee for the 

repayment of the loan taken by him and by giving such guarantee he incurs a 

liability towards the creditor for the discharge of that liability.  In this case 

though the accused submitted that by part payment he made some payment 

to the complainant but the said Ext. A1 to A17 does not leads to the 

conclusion that he has made full payment of the debt or liability for which 

cheque was issued by him.   It is also appears that the judgment of Hon’ble 

Supreme Court Kamala S. vs- Vidhya Dharan M.J. and another is not 

applicable in this case which was placed by the accused side. 
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14.       While going through the evidence of prosecution side and the defence 

side including the exhibits of complainant and accused and having taken into 

consideration the judgment of the Hon’ble Supreme Court and Hon’ble High 

Court placed in this case, it is clear that accused failed to rebut his burden of 

presumption as submitted.  The Ext.1, Ext. 2, Ext.3 are the document 

executed by the accused and he has not denied the executing of the same 

which clearly indicates that the cheque was for discharge of debt or liability.  

Part payment does not disentitle the complainant to get discharge of liability.   

15.        On considering the entire fact and evidence I am of the clear opinion 

that the prosecution has succeeded to prove the case and accused is held 

guilty for committing an offence U/S 138 N.I. Act and convicted for the same.                                              

Heard the accused person on the point of sentence.  Considering the fact that 

the case is related to the economy of the society, I am not inclined to give 

him the benefit of Section 360 Cr.P.C or any provisions of the Probation of 

Offenders Act.   Though it appears from the record that the accused has 

made reasonable installments, I am of the opinion that a lenient approach of 

punishment will met the ends of justice.   Accordingly the accused is sentence 

to undergo S.I. for 1 (one) month  and  pay of fine of Rs. 3,68,947/- in 

default of payment of the fine S.I. for  6 (six) months.  If the fine amount is 

realized, be given to the complainant.  The bail bond shall remain in force till 

next six months. 

16.       Furnished a free copy of judgment to the accused person. 

17.   The case is disposed of on contest. 

          Given under my hand and seal of this court on this 16th day of 

June, 2016 

         

 

                                                                                   

   Chief Judicial Magistrate                                                                                            

                                                                                        Bongaigaon. 

 

 

. 

 


