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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE ::::::::BONGAIGAON.

CASE No. NI-CR. 15/2012.   
U/S.138 of the N.I Act.

               Complainant…...........…Shriram Transport Finance Co. Ltd,
  Laxmi Apartment, 2nd Floor,
  Opp. Truck Owners’ Association
  Building, Chapaguri Road,
  North Bongaigaon.
  PS & Dist. Bongaigaon, Assam.
  Represented by its Branch Manager,

  - Vs -
           Accused person…….......Nasher Khan,

  S/o Late Samsher Khan,
  R/o Sukmanah,
  PS & Dist. Barpeta, Assam-781316.
   

Present:    Sri A. U. Ahmed, AJS.
                 Chief Judicial Magistrate.
                  Bongaigaon.

Advocates appeared:-
       For the Complainant:   Mr. M. Rahman.
       For the Accused:   Mr. S. Alam.

Argument heard on: 19-07-2013.
Judgment delivered on: 29-07-2013.

J  U  D  G  M  E  N  T

1.                        This is a case for dishonour of a cheque amounting 

Rs.3, 52,942/- (Rupees Three lakhs fifty two thousand nine hundred 

forty two only).

2.                          The prosecution case in brief is that the complainant  

is a public limited company having been registered under provision 

of  Companies  Act,  1956 for  carrying of  business  of  leasing and 

financing of vehicle including purchasers and is registered as Non

                                                                                         Contd....P/

2.



2

-Banking Finance Company to finance money for loan etc. having 

its head office at Chapaguri Road, North Bongaigaon, PS & Dist. 

Bongaigaon,  Assam.   The  complainant-company  authorized  its 

Branch Manager  to  sign  and verify,  institute,  pursue  the  caption 

proceeding.  The  complainant  company  was  approached  by  the 

accused  person  seeking  financial  assistance  for  purchase  of  one 

Angad Tractor bearing registration No. AS-26/1214.  Accordingly, it 

advanced a loan to the accused person on execution of a loan-cum- 

hypothecation  agreement  between  them  bearing  No. 

TSLGUWAH0001688 dated 13.11.2007.  After  obtaining loan the 

accused  person  refrained  from  making  of  its  repayment  as  per 

agreement. As per agreement the accused person was supposed to 

make repayment of the entire loan along with interest thereon to it 

in 34 installments. On several approaches and requests, the accused 

person issued a cheque amounting to Rs. 3, 52,942/-  towards re-

payment of his outstanding dues vide cheque No.869373 dated 11-

04-2012 drawn at State Bank of India, Howly Branch.  Thereafter, 

the said cheque was deposited through deposit slip No.352942 to its 

banker Axis Bank Limited, Bongaigaon Branch for encashment and 

the same was returned unpaid on 05.05.2012 by the bank with an 

endorsement as  “funds insufficient”.  Thereafter,  on 13.05.2012 it 

served a  demand notice  U/S.138 of  the  N.I.  Act  to  the  accused 

person through its panel Advocate R. B. Deka through registered 

post  with  A/D  requesting  him  to  make  payment  of  the  cheque 

amount within stipulated period, but the accused person refrained 

from  making  payment  of  the  cheque  amount  within  stipulated 

period.   Finding  no  alternative  the  complainant  on  10.07.2012 

lodged a written complaint to that effect before this Court against 

the accused person. On receipt of the written complaint a criminal 

case was registered and the same was kept in my file for disposal. 

On due enquiry, cognizance was
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taken U/S.138 of the N.I. Act against the accused person. Hence the 

prosecution case has come up.   

3.                       On completion of appearance of the accused person,  

the particulars of offence U/S.138 of the N.I Act was duly explained 

to the accused person to which he pleaded not guilty and claimed to 

be tried. 

4.                       During trial, the prosecution has examined only  

2(two) prosecution witnesses in support  of  its  case.  The accused 

person  has  been  examined  U/S.313  CrPC.  The  Defence  has 

examined none in support of his claim. 

5.                          :POINT FOR DETERMINATION: 

                   (a) Is the accused person liable to be punished under 
                           section 138 of N.I Act? 

6.                      : DECISION AND REASONS THEREOF :

                I have very carefully gone through the marathon 

arguments duly advanced by the Ld. Lawyers of both sides as well 

as  evidence  on  record.  In  the  very  beginning  the  Ld.  Lawyer 

appearing on behalf of the accused person has contended that the 

prosecution has failed to comply with the basic requirements for 

fastening the accused person under section 138 of the N.I Act. On 

the other hand refuting the aforesaid submission the Ld.  Lawyer 

appearing on behalf of the complainant-company has submitted that 

the prosecution has succeeded in establishing a case under section 

138 of the N.I Act comfortably against the accused person. Prior to 

rebutting rival  contentions of  lawyers of  both sides,  it  would be 

apposite  to  scan both  oral  and documentary  evidence  on record. 

Hence, I would like to move on to the evidence on record.  
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7.            The requisite ingredients to constitute an offence under 

section 138 of the NI Act are:-

a) The cheque should  have been issued in discharge of  a  legally  
enforceable debt and liability. 

b)  The cheque should have been presented within the period of its  
validity.

c) The cheque should have been dishonoured for want of funds in  
the account of the drawer.

d) The payee or holder of the cheque should have issued, within a  
specific time limit, a notice in writing to the drawer demanding  
the amount of cheque.

e) The drawer must have failed to make payment within 15 days of  
receipt of the notice.

8.                      It  has been stated in the complaint  that  the 

complainant-company advanced a loan for purchasing one Angad 

Tractor  bearing registration  No.  AS/26-1214 and to  that  effect  a 

loan-cum-hypothecation agreement  was made between it  and the 

accused person.  As per the aforesaid agreement the accused person 

had to repay the loan amount along with its interest thereon to the 

complainant in 34 equal installments. But he refrained from making 

re-payment of loan as per aforesaid agreement. On 11.04.2012 the 

accused person issued a cheque bearing cheque No. 869373 drawn 

at  State  Bank of  India,  Howly Branch amounting Rs.  3,52,942/- 

towards re-payment of entire outstanding loan along with interest 

thereon. There is no dispute that the complainant advanced a loan to 

the accused person for purchasing one Angad Tractor.  There is also 

no dispute that the alleged cheque marked as Ext1 was signed by 

the accused person.  The case of the defence is that at the time of 

granting loan the complainant obtained some blank signed cheques 
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from  the  accused  person  as  a  security  and  that  he  has/had  no 

liability

  Contd....P/5.

to pay to the complainant.  According to Section 138 of the N.I. Act, 

the cheque in question requires to be issued in discharge of legally 

enforceable  debt  or  liability.   It  has  been  submitted  by  the  Ld. 

Lawyer appearing on behalf of the complainant that as there is no 

dispute  that  the  accused  person  is  the  signatory  of  the  alleged 

cheque marked as Ext1, it can be presumed under sections 118/139 

of the N.I. Act that the cheque in question was issued in discharge 

of  enforceable  debt  or  liability.   The  presumptions  taken  under 

sections 118/139 of the N.I. Act are rebuttable.  The defence version 

is that the cheque in question was given to the complainant as a 

security  for  the  loan.   Now,  let  us  see  whether  the  defence  has 

succeeded in discharging burdens as laid down U/Ss.118/139 of the 

N.I.  Act  to  establish  that  the  cheque  in  question  was  given  as 

security for the loan to the complainant.  To substantiate the defence 

version it has examined none. In this regard what has been observed 

by the Hon'ble Apex Court in the Judgment in the case of Vijay Vrs 

Laxman  &  Anr  reported  in  “MANU/SC/  0125/2013”  is 

reproduced below:-   

  

                   “10. It is undoubtedly true that when a cheque is 

issued by a person who has signed on the cheque and the 

complainant  reasonably  discharges  the  burden  that  the 

cheque had been issued towards a lawful payment, it is for 

the accused to discharge the burden Under Section 118 and 

139 of  the N.I.  Act  that  the  cheque had not  been  issued 

towards discharge of a legal debt but was issued by way of 

security  or any other reason on account of some business 



6

transaction or  was  obtained unlawfully.  The purpose of  the 

N.I. Act is clearly to provide a speedy remedy to curb and to 

keep check on the economic offence of duping or cheating a

                                                                       Contd...P/6.

person to whom a cheque is  issued towards discharge of  a 

debt and if the complainant reasonably discharges the burden 

that the payment  was towards  a lawful debt,  it is not open 

for the accused/signatory of the cheque to set up a defence 

that although the cheque had been signed by him, which had 

bounced, the same would not constitute an offence.” 

                   The complaint and evidence on record are totally silent 

as to how much loan was advanced to the accused person by the 

complainant. Admittedly a loan-cum- hypothecation agreement was 

executed between the complainant and the accused person.   I am of 

the opinion that for arriving at right decision as regards the amount 

of  the  loan  advanced  to  the  accused  person  and  terms  and 

conditions  for  re-payment  of  the  said  loan-cum-hypothecation 

agreement is the right document but the complainant has refrained 

from exhibiting the same.  There is a no document showing with the 

case  record  showing  at  what  the  price,  the  accused  person 

purchased  the  tractor.   For  the  purpose  of  rebutting  the  initial 

evidential  burden,  the  defence  can  rely  on  direct  evidence  or 

circumstantial evidence or on presumption of law or fact. Regarding 

discharge of burden as laid down under sections 118/139 of the NI 

Act what the Honourable Apex held in case of Rangappa Vrs Sri 

Mohan reported in “MANU/SC/0376/2010” reads as follows:

 “Section 139 of the Act is an example of a reverse 

onus  clause  that  has  been  included  in  furtherance  of  the 
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legislative objective of improving the credibility of negotiable 

instruments. While Section 138 of the Act specifies a strong 

criminal remedy in relation to the dishonour of cheques, the

                                                                                Contd...P/7.

rebuttable  presumption  under  Section  139  is  a  device  to 

prevent undue delay in the course of litigation. However, it 

must be remembered that the offence made punishable by 

Section 138 can be better described as a regulatory offence 

since the bouncing of a cheque is largely in the nature of a 

civil  wrong whose impact  is  usually  confined to the private 

parties  involved  in  commercial  transactions.  In  such  a 

scenario,  the  test  of  proportionality  should  guide  the 

construction and interpretation of reverse onus clauses and 

the accused/defendant cannot be expected to  discharge an 

unduly high standard of proof. In the absence of compelling 

justifications,  reverse  onus  clauses  usually  impose  an 

evidentiary burden and not a persuasive burden. Keeping this 

in view, it is a settled position that when an accused has to 

rebut  the  presumption  under  Section  139,  the  standard  of 

proof for doing so is that of ‘preponderance of probabilities’. 

Therefore, if the accused is able to raise a probable defence 

which  creates  doubts  about  the  existence  of  a  legally 

enforceable  debt  or  liability,  the  prosecution  can  fail.  As 

clarified in the citations, the accused can rely on the materials 

submitted by the complainant in order to raise such a defence 

and it is conceivable that in some cases the accused may not 
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need to adduce evidence of his/her own.” The complaint as 

well  as  evidence  record  is  silent  what  sort  of  loan  was 

advanced  to  the  accused  person.  Normally  such  loan  is 

advanced on obtaining of blank signed cheque from the

                                                                               Contd....P/8

.

loanee. I also find that the complaint has failed to convince 

this court that the cheque in question was issued in favour of 

the  complainant  in  discharge  of  legal  enforceable  debt  by 

adducing convincing evidence.  In view of discussions made 

above I am of the opinion that there is doubt that the accused 

person  issued  the  cheque  in  question  in  favour  of  the 

complainant  towards  repayment  of  any  legally  enforceable 

debt or liability. It can also be presumed that the cheque in 

question was given to the complainant as a security for the 

loan. Hence it  is  said that requirement stated in paragraph 

7(a) is not complied with.

9.                      Ext1 is the disputed cheque which shows that it was 

issued on 11-04-2012. It has been stated in the complaint that on 

18-04-2012 the aforesaid cheque was presented to the Banker of the 

complainant  with  Deposit  Slip  vide  slip  No.352942.  Ext2  is  the 

cheque return memo.  PW1 has stated in his cross-examination that 

Ext2 is a Photostat copy. The section 64 of the Indian Evidence Act 

speaks that documents must be proved by primary evidence except 

in cases laid down in the section 65 of the Indian evidence Act.  In 

fact Ext2 is a Photostat copy of a computer generated document. 

The prosecution is silent as to why secondary evidence has been led 

for proving cheque return report (memo). It  is found Ext2 is not 
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proved.  Both PW1 & PW2 have stated in their deposition that on 

18.04.2012 the cheque was presented with deposit slip vide slip No. 

352942 to the banker of complainant for encashment.  There is no 

dispute that the cheque was presented on 18.04.2012 to the banker 

of  the  complainant  for  encashment.  It  is  found  that  the  alleged 

cheque  was  presented  to  the  banker  of  the  complainant  within 

stipulated period.  

                                                                                        Contd....P/

9.

10.               It has been stated in the complaint petition that on 

05-05-2012 the cheque in question was returned unpaid by the Axis 

Bank  Ltd.,  Bongaigaon  Branch  with  an  endorsement  as  “fund 

insufficient”.  Ext2 is the cheque return report which shows that the 

cheque in question was returned unpaid due to “funds insufficient”. 

Ext5 is the return memo of State Bank of India, which shows that 

the cheque in question was dishonored due to “insufficient of fund”. 

PW1 has stated in his cross examination that Ext 5 is a Photostat 

copy. It has found that the defence has not denied the evidence of 

PW1 and PW2 that the cheque in question was returned unpaid due 

to “insufficient fund”. There is no evidence on record adduced by 

the accused person that at the relevant time in his account there was 

a sufficient fund for honouring the cheque in question.  Hence, it 

can be said that the cheque in question was returned unpaid due to 

“insufficient fund”. It has become crystal that the requirements as 

stated in paragraph 7(b) is complied with.

11.                       The Section 138(b) reads as follows: “b) the 

payee or the holder in due course of the cheque, as the case may 

be,  makes a  demand for the  payment  of  the  said amount  of 

money  by  giving  a  notice,  in  writing,  to  the  drawer  of  the 

cheque, within fifteen days of the receipt of information by him 

from the bank regarding the return of the cheque as unpaid.”  It 
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has been submitted by the Ld. Lawyer appearing on behalf of the 

accused person that no mandatory notice under section 138(b) of 

the N.I. Act was served upon the accused person.  He has further 

submitted that there is no document adduced and exhibited by the 

prosecution showing that notice under section 138(b) of the N.I. Act 

was served upon the accused person. From the evidence on record 

as well as complaint petition shows that a demand notice U/S.138 

of the N.I.

                                                                                     Contd.....P/1
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Act  was  sent  to  the  accused  person  on  30-05-2012  through 

registered  post  with  A/D.  It  is  found  that  on  05-05-2012  the 

complainant got the cheque in question back from its banker unpaid 

with a  cheque return report  due to insufficient  fund.  Ext4 is  the 

postal  receipt  which  shows  that  on  30-05-2012  the  notice  was 

posted.  Ext3 is the demand notice. PW1 has stated in his cross-

examination that Ext3 is the photocopy. It is found that Ext3 is not 

proved as per provisions of the Indian Evidence Act.   Regarding 

service of demand notice as laid down under section 138(b) of the 

NI Act the relevant observations made in case of  C.C. Alavi Haji  

Vs  Palapetty  Muhammed  &  Anr  reported  in  “MANU/SC/  

2263/2007 ” are reproduced below:- 

                       “14. Insofar as the question of disclosure of  

necessary particulars with regard to the issue of notice in terms of  

proviso (b) of Section 138 of the Act, in order to enable the Court to  

draw presumption or inference either under Section 27 of the G.C.  

Act or Section 114 of the Evidence Act, is concerned, there is no  

material  difference  between  the  two  provisions.  In  our  opinion  

therefore,  when the notice is sent by registered post by correctly  

addressing the drawer of the cheque, the mandatory requirement of  
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issue of notice in terms of Clause (b) of proviso to Section 138 of  

the Act stands complied with. It  is needless to emphasis that the  

complaint must contain basic facts regarding the mode and manner  

of  the issuance of  notice to the drawer of  the cheque.  It  is  well  

settled that at the time of taking cognizance of the complaint under  

Section  138 of  the  Act,  the  Court  is  required  to  be  prima facie  

satisfied that a case under the said Section is made out and the  

aforenoted mandatory statutory procedural requirements have been  

complied with. It is then for the drawer to rebut the presumption  

about the service of notice and show that he had no knowledge that  

the notice
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was brought to his address or that the address mentioned on the  

cover was incorrect or that the letter was never tendered or that the  

report  of  the  postman  was  incorrect.  In  our  opinion,  this  

interpretation  of  the  provision  would  effectuate  the  object  and  

purpose for which proviso to Section 138 was enacted, namely, to  

avoid unnecessary hardship to an honest drawer of a cheque and to  

provide him an opportunity to make amends.”

                     “16. It is also to be borne in mind that the requirement  

of giving of notice is a clear departure from the rule of Criminal  

Law, where there is no stipulation of giving of a notice before filing  

a complaint  Any drawer who claims that  he did not  receive  the  

notice sent by post, can, within 15 days of receipt of summons from  

the court in respect of the complaint under Section 138 of the Act,  

make payment of the cheque amount and submit to the Court that  

he had made payment within 15 days of receipt of  summons (by  

receiving a copy of complaint with the summons) and, therefore, the  

complaint is liable to be rejected. A person who does not pay within  
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15 days of receipt of the summons from the Court along with the  

copy  of  the  complaint  under  Section  138  of  the  Act,  cannot  

obviously  contend that  there  was no proper service  of  notice  as  

required under Section 138, by ignoring statutory presumption to  

the contrary under Section 27 of the G.C. Act and Section 114 of the  

Evidence Act. In our view, any other interpretation, of the proviso  

would  defeat  the  very  object  of  the  legislation.  As  observed  in  

Bhaskarans case (supra), if the giving of notice in the context of  

Clause (b) of the proviso was the same as the receipt of notice a  

trickster cheque drawer would get the premium to avoid receiving  

the notice by adopting different strategies and escape from legal  

consequences of Section 138 of the Act.”

                                                                                      Contd....P/1
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                      The defence version is that no notice was sent to the 

accused person. Ext4 is the postal receipt. PW1 has admitted in his 

cross-examination  that  Ext4  does  not  contain  name  of  the 

addressee. There is a doubt that whether notices under section 138 

of the NI Act was sent to the accused person by post or not. PW1 

has admitted in his cross- examination that Ext3 is the photo copy. 

It is found that the demand notice is not proved as required by the 

provisions of the Indian Evidence Act. From discussion made above 

it is found that the prosecution has failed to prove that there was a 

written demand notice as required by the section 138(b) of the NI 

Act which was sent to the accused person by registered post. In my 

opinion, the aforesaid observations are not applicable to the instant 

case. In view of discussion made above it has become crystal clear 

that  the  requirements  of  section  138(b)  of  the  NI  Act  are  not 

complied with. 
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12.                  The case record shows that on 10-07-2012 was 

filed.  The section 142 of  the  NI  Act  requires  a  case  to  be  filed 

within 30 days from the  date  on which a period of  15 days for 

making payment  of  cheque  amount  was  expired.  In  view of  the 

discussion made above it can be said that the instant case was filed 

within  prescribed  period.  It  is  found  that  some  mandatory  basic 

requirements under section 138 of the NI are not complied with.

13.                  In the result, I find that the prosecution has failed  

to prove its case against the accused person under section 138 of  

the NI Act beyond all reasonable doubt.  Hence on the benefit of  

doubt,  the accused person is hereby acquitted from the charge  

brought against him and let him set at liberty forthwith. The bail  

bond stands cancelled.  Accordingly,  this case is  disposed of on  

contest.
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14.                        The Judgment is pronounced and delivered in 

the open court on this  29  th   July, 2013   under my hand and seal of 

this Court.      

                                                                                   (Sri A.U. Ahmed)
       Chief Judicial Magistrate,
               BONGAIGAON.

               Dictated & corrected by me…………,

                         (Sri A. U. Ahmed)
                  Chief Judicial Magistrate
                          BONGAIGAON.

:A  N  N  E  X  T  U  R  E:
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         The prosecution examined:
a) PW1- Sri Rajesh Roy.
b) PW2- Sri Abdul Momin.

The prosecution exhibited:
a) Ext1 = Cheque No.869373 dtd.11.04.2012.
b) Ext2 = Cheque return report.
c) Ext3 = Advocate’s Notice.
d) Ext4 = Postal Receipts.
e) Ext5 = Cheque Return Memo.
f) Ext6 = Advocate’s Notice.

The Defence examined: - Nil.
The Defence exhibited: - Nil.
 

(Sri A. U. Ahmed)
                                                              Chief Judicial Magistrate

   Bongaigaon.

      *******


