
HEADING OF JUDGMENT ON APPEAL

IN THE COURT OF THE SESSIONS JUDGE. BONGAIGAON

CRIMINAL APPEAL NO: 15(2)/2017.
(Under Section 374 Cr.P.C)
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.... Respondents.
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JUDGMENT

1. The instant appeal is directed against the judgment

and order dated 06.04.2017 passed by the learned Additional chief

Judicial Magistrate, Bongaigaon in G.R. case No. 72212013 thereby

convicted the appellants-accused under section 447150G1323134 IPC and

sentenced them to pay a fine of Rs. 500.00 each, in default, s.I for one

week each u/s 447134 IPC, s.I. for three months and to pay a fine of

Rs. 1000.00 each, in default S.I for ten days r:/s s06/34 Ipc and S.r for

one month and to pay a fine of Rs. 500.00, in default s.I for one week

each u/s 323/34. The sentences are to run successively and fine of Rs.

4000.00, if realized, to be paid to the informanUvictim.
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2. The prosecution case as

23.09.013 of Sri Baisagu Ray is rhar since

unfold by the FIR dated

last one year the accused

Mazlai Ray, Dipak Ray and four unknown others in order to grab the
land of the informant were involved in various criminal activities, created
various mischief and even threatened the informant and his wife Kiran
Ray. The accused persons arso forcefully tried to take the signature of
the informant on deed and on refusal of the informant the accused
persons assaulted the informant and gave one month time to the
informant to leave the house and place otherwise they will kill the
informant and his wife. Five days back at around 12 mid night the
accused persons came armed with sharp weapon in their hands and
pushed the door of the house of the informant. The informant came out
of the house and seeing them he started to tremble. The accused
threatened to kill him if he did nor sign it. The informant told the
accused persons that his hands are shaking and can not sign the deed and
told them that they will sign on the next day morning. After the accused
persons left the informant and his wife blocked their house and fled to
the house of their daughter Binita singha at Athugaon. The accused even
came to the house of the informant's daughter and threatened them.

3. The FIR was registered as Bongaigaon police

station case No. 46g120lz under section 1,4g/44Tt223ls06/3BS Ipc.
During investigation the informant and his wife Kiran Ray were
medically examined by the police and on completion of the investigation
charge-sheet was laid for the offence u/s t4z/447/323/so6 Ipc against
the present accused/appeilants Mazrai Ray and Dipak Ray.

After charge sheet the case was transferred to the
4.
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file of the Additional chief Judicial Magisrrate, Bongaigaon. on
appearance of the accused persons, necessary copies as require d uls 207

of cr.P.c were furnished to the accused and on perusal of police report
furnished u/s L73 cr.p.c and hearing the learned counsel for both sides,

particulars of offence u/s 1,43/447/323/s06 Ipc were explained to the

accused by the Additional chief Judicial Magistrate, Bongaigaon to
which the appellants-accused preaded not guilty and claimed to be tried.

5' During triar, the prosecution side examined the
following five witnesses :

PW 1- Sri Dharma kanta Ray.

PW 2- Smti Ahilya Bala Ray.

PW 3- Sri Baisagu Ray. (Informant)

PW 4- Smti Kiran Ray. (Informant's wife)

PW 5- Deba Kanta Boro (Investigating Officer)
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6. Leamed Additional

Bongaigaon examined one Smti Binita

informant, as CW 1.

Chief Judicial Magistrate,

Singha, the daughter of the

7. The statement of the accused persons were recorded

under section 313 crp.c wherein the appellants-accused person denied
all the allegations leveled against them and declined to adduce evidence.

B. After hearing

learned Additional Chief Judicial

judgment dated 06.04.20L7 and

stated above.

the argument for the parties, the

Magistrate, Bongaigaon delivered the

convicted the accused/appellants as
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The points for determination formulated by the
trial Court were as follows :-

i) Whether the accused persons formed an unlawfuI

assembly around five days prior to lodging ejahar

i.e around 1.8.09.2013, at around 1"2.00 mid night, in

the house of informant Baisagu Ray, situated in

Dakuapara, in order to obtain his signature forcibly
by show of criminal force ?

ii) Whether the accused persons voluntqrily coused

hurt to the informant ond his wife at that time ?

iii) Whether the accused tried to criminally

intimidote the informant to sign on a deed of
transfer of property ?

Being highly aggrieved by and dis-satisfied with the
above Judgment and order dated 06.04.2017, passed by the learned
Additional chief Judicial Magistrate, Bongaigaon in G.R. case
No.722120L3 u/s 447lso6lz23lz4 lpc, the present appellants have
preferred this appeal on the ground that the learned trial court has

committed gross illegality and irregularity while passing the judgment ;
that the learned court below failed to appreciate the evidence on record
in its proper perspective ; that the learned trial court failed to bring any
independent eye witness and there are serious and vital contradictions
and exaggeration between the ejahar and the statement recorded u/s 16L

CrP.C by the Investigating Officer ; that the learned Courr below failed
to examine the medical officer who examined the alleged injured i.e pw
3 and Pw 4 ; that the learned court below failed ro prove a singre
ingredienr of section 447/322/s06/B4lpc ; that the judgment passed by

9.
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learned trial court berow is based in law and as such the conviction and
sentence is liable to be set aside.

11. Heard the learned counsel appearing for the
appellants/accused as well as for the respondents. I have also gone
through the memo of appeal, the entire triar court case record and the
impugned judgment and order.

Whether the impugned judgment ond order of
conviction passed by the learned Additional Chief
Judicial Magistrate, Bongaigaon in G.R. Cose No.
722/201_3 suffers from any iltegality or infirmity ?

13' pw 1 and pw 2 hails from same v,lage Dakuapara
and as of the informant and both are day wage earner. Their evidence is
that they know the informant but don't the accused persons. They don,t
know about the occu'ence or what happened. pw 1 deposed that he did
not hear about any'marpit'and no body tord him about any such incident.

L4. PW 3 deposed that the incident took place about
three years back at around L1.00 p.M in his village Dakuapara. The
accused came to his house and forced him to execute a deed in their
favour in respect of the land of the informant, but on his refusar the
accused pushed him. After that incident the informant fled to his married
daughter Binita Singha's house. The accused went there arso in search of
informant and he had to flee from his daughter house. presently he is
staying at rented house at Borpara. since then the accused pers'ns are
searching him. Ext 1 is his FIR.

W
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In his cross examination pw 3 stated that he cannot
see properly with his eyes and cannot recognize the peopre properry and
presently he cannot hear properry arso. He does not know the dag
number and patta number of his land. He does not know to read and
does not know who wrote the FIR. He has no any other case pending
before any Court.

L5' pw 4, the wife of pw 3, deposed that the accused
persons started to construct their house on their rand. The occurrence
took place about three years back ar around 8.00/9.00 p.M in their
residence at Dakuapara. The accused persons came to their house to take
the signature of her husband forcefulry on some paper. The accused
illegally constructed house in the land of the informant and they came to
take the signature forcefulry. when her husband refused the accused
assaulted him and beat him. They went to the house of their daughter
Binita and the accused persons arso came there chasing them and jostled
her husband. They even pushed her husband. The accused Dipak Ray
has beaten her son-in-raw sohen singha arso. presently they are residing
at Borpara in some one house.

In her cross she stated that there are houses of 30/40
people near her house and there is no boundary fencing on her land. The
house and land originally belonged to her father-in-law. There is a case
in Deputy commissioner office in connection with their land at
Bakhrapara against the accused persons who wanted that land and that
case went in her favour. The land is now possessed by the accused
persons. They have not filed any case in any court in respect of that
land.

Contd....
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CW l-, the daughter of PW 3 and PW 4 deposed that

the occurrence took place in the year 2013 at around LL.oo/L2.00 mid

night. she was in her matrimonial house and at around 1i..00/12.00 noon

her her parents came to her house and told her that accused persons had

come to their house to forcefully take the signature on an agreement. Her

father did not sign for which rhe accused assaulted him. Her father took

time till the next morning and then came to her house for shelter. After

few days the accused came to her house also looking for her father to

take signature on an agreement. Her father did not sign and the accused

persons beat her father. when she prevented accused pushed her. on the

arrival of her neighbour the accused persons fled away.

In her cross she stated that they have 4 Bighas 1

katha land at Bakhrapara and the accused had illegally possessed it.

when her father went to ask for possession the accused replied that they

would hand over the possession and when they went to take the

possession, the accused persons refused. They have not filed any case

for possession of the land illegally occupied by the accused persons.

L7. PW 5 is the Investigating Officer and he stated in his

cross that the date of occurrence is not mentioned in the FIR and that the

delay of lodging the FIR is also not mentioned.

16.

18. In their statement u/s 313 Cr.P.C Mozlai Ray stated

that long time back the informant Baisagu Ray has mutated the name in

favour of Mozlai Ruy ; that the informant filed the case before the

Deputy Commissioner office in respect of that land and the order has

given in favour of the accused. Accused Dipak Ray is the son of accused
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Mozlai Ray and except deniar, he did not srate anything. Initially the
accused stated that they will adduce evidence but subsequently filed
petition no- 607/17 dared 04.3.2017 and srated that they wili not adduce
evidence.

As it appears from the evidence of pW 3 and pW 4
there is a land dispute with the accused persons and in this respect there
was a case before the Deputy commissioner officer. pw 4 says that the
decision in the Deputy commissioner office went in their favour but the
land is in the possession of the accused persons. They have not filed any
case in any court to get back their land. No rand document has been
given to the police during investigation. She admitted that she did not
state before porice that the accused persons came to their house to take
the signature of her husband and when he refused the accused tortured
him.

20' Learned counser for the appellant submitted that
there appears discrepancy in the evidence of pw3 with the statement
made in the FIR. Further submission is that no date of incident is
mentioned in the FIR and that the FIR was lodged after five days of the
alleged incident as it appeared from the FIR itself. No cause of delay has
been shown in lodging the FIR after five days.

21" Learned counsel for the appelants draw the court
attention to the cross examination of pw s (Investigating officer) who
stated that PW 3 told him that the accused did not beat him and that the
accused only caught hord of him (Agusidhorichil). ,Agusidhorichil,

means he was resrrained by the accused. pw 3 has aiso not told pw 5

19.
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that he fled to the house of his

there also chasing him.

(e)

son-in-law and that the accused came

22- pw 4 did not state before pw 5 that the accused had
gone to their house to take the signature of her husband and when he did
not sign they tortured him. she arso did not tell pw s that her husband
got hurt on the waist and hand.

23. PW 5 srated that he examined pW 3 and pW 4 on
27.2.201'4, whereas the FIR is dated 23.9.2013. He submitted the charge
sheet on 28.2.20L4. He collected the medical report i.e Ext 3 and Ext 4
in respect of PW 3 and pW 4 respectively.

24- The doctor who examined pw 3 and pw 4 are not
examined by the prosecution and simply medical certificate has been
brought in evidence by pw s. Ext 3 is the medical report in respect of
examination of Baisagu Ray (pw 3), the informant and the finding is
blackness over vertebral column on middle line and no other injury seen
on his body. This medical report don't support the version of either pw 3
or PW 4. PW 4 went to the extend of deposing that her husband (pw 3)
got hurt on his waist, hand etc and the accused persons puiled and shoved
him. But, as stated above, the medical report, don,t corroborate the same.

25. Ext 5 is the medical report in respect of Smti Kiran
Ray (PW 4) and the history is assaurt 7(seven) days back. The injury
mentioned is tender over left hip joint and reft thigh. No other wound or
injury found over rhe body.
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There is no iota of evidence that the accused persons
assaulted Pw 4. so there should be no question of her examining for
any such assault. Tenderness of her left hip joint and left thigh may be
for any other reason and not for the assault by the accused. Further
more, in Ext 1 (FIR) there is no mention of assault or shove to pw 3 on
the day i.e 5 days back, when it is alleged that the accused went to his
house to take signature. without assault there cannot be any such
injuries, as alleged. If there is any such injuries, then it is for other
reasons.

27. From above discussion it is held that prosecution
failed to establish the charge,/s 323 Ipc against the accused persons.

28' To prove the charge u/s 447lpc, the prosecuflon is
to prove that the informant was in possession of the landed property in
question and that the accused trespassed into that landed property with
the intention to commit an offence, intimidate, insult or any persons in
possession of that property.

29. Here, in this there is a dispute with respect to the
land in question for which a case was before the Deputy commissioner
office. Though pw 4 says that the decision in that case went in her
favour but the land in question is under the possession of the accused
persons, which she herself stated in cross examination. There is dispute
between the parties and admitted fact is that the rand in question is under
the possession of the accused persons. The respondent has not produced
any evidence in respect of the possession of the land in question under
him. No document has been produced showing title or possession of the']',' ' "' ri:d0fl
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prosecution

and/or his
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land by the informant. Police also did not collect it or the informant did

not hand over rhe same. Being so, possession of the land by the

informant stands not proved.

To bring home the charge u/s 506 IpC the

is to prove that (i) the accused threatened the informant

family members with injury to his person, reputation or
property, or to the person, reputation or property of another in whom the

former was interested ; (ii) the accused did so with intend to cause alarm

to the victim of the offence and (iii) that the accused did so to cause the

victim to perform any act which he was not legally bound to do.

31. Herein this case PW 3 deposed that the accused tried
to force him to sign paper to transfer the land in favour of the accused

and on his refusal, the accused pushed him. pw 4 deposed that accused

came to their house to forcefully take the signature of her husband on

some papers and when he refused them assaulted him and beat him up.

She also deposed that the accused illegally constructed house on their
land and they came to take forcefully the signature.

32. From the evidence of pW 3 and pW 4 the

ingredients of criminal intimidation are missing and as regards the

assault, it has already been held that the prosecution failed to establish

the same.

33. In view of the above discussion and reason thereof,

it is held that prosecution has failed to establish the charge r/s
44713231506/34IPC against the appellants-accused and as such, the

I
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convicrion vide impugned judgment dated 06.04.2017 passed by the
learned Additional chief Judicial Magistrate, Bongaigaon in G.R case
no.72212013 thereby convicting the appelants-accused is bad in law and
hereby set aside. The appellants-accused are acquitted of the charges
uls 447/323/506/Z4IpC and set at liberty forthwith.

34. Send back rhe LCR along with copy of this
judgment to the learned Court below.

35' Judgment is prepared, delivered under my hand and
seal of the Court on this 20,h day of June, 2019.

Corrected by me,

( Binod
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