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: 08.08.2019.
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1.

JUDGMENT

The instant appeal is directed against the judgment
and order dated 12.06.201s passed by the learned Additional chief
Judicial Magistrare, Bongaigaon in c.R. case No. BB/20i.0 ,/s 4gB(A)
IPC thereby acquitting the respondent_husband.

2. The brief fact as depicted from the complaint dated
5.5.2010 lodged by the complainant (Exr 1) is that she got manied with
respondent sofiur Rahman as per religious custom about twelve years
ago and during their conjugal life two children were born to them. The
first one aged about 7 years and the second one 4 years at the time of
filing the complain. Ir is alleged rhat on 1,8.7.2007 when rhe peritioner
objected the illicit affair of the respondent with one Junu Bibi, the
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(2)

accused no.3, the respondent-husband alongwith Kuturi Bewa (mother of

respondent) and Junu Bibi i.e accused no.z and 3 respectively in

complaint petition started to assault her and threatened to kill her, if she

informed the matter to Police. She tolerated all the sufferings thinking

about the future of their children. It is staled that on 30.01.2009 the

petitioner's witness no. 1 and 2 Jobed Ali and Mamtaz Bibi came to the

house of the respondent and when they raised the matter of iilicit
relationship with Junu Bibi, the respondent sofiur Rahman was about to

assault the petitioner but save on arrival of witnesses. Apart from it the

respondent and his mother Kuturi Bewa demanded Rs. 2,00,000/- as

dowry and when the petitioner's farher expressed his inability to pay the

dowry the respondent told her to sell their landed propefty to meet the

demand. It is further stated that on 22.0L.2010 the respondent inflicted

physical torture upon the petitioner and drove her out of the house with
her children and finding no alternative the petitioner took shelter in her

father's house. Thereafter the respondent on z2.oz.2oL0 came to her

father's house at Bongaigaon Bhowlaguri and assaulted her. on
25.04.2010d her accused husband came to her father's house and

demanded Rs. 2,00,000/- from her and threatened that on failure to meed

the demand he will marry accused no.3.

3. The complaint was transfered to the Couft of the

Additional chief Judicial Magistrate, Bongaigaon who after examining

the complainant u/s 200 cr.P.c and other witnesses u/s 202 cr.p.c took

cognizance of the offence u/s 498(A) Ipc against the accused no.1 i.e

her husband Sofiur Rahman Ahmed, the respondent in this instant appeal.

On the appearance of the accused evidence before4.
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(3)

charge was recorded and considering the materials on record, the learned
Additional chief Judiciar Magistrate, Bongaigaon framed charge u/s
498(,4) IPC againsr rhe accused.

The point for determination formulated by the
trial Court was as follows :_

i) Whether the accused who being the husband of
complainant/ subjected her to cruelty by demanding

a sum amounting to rupees two lakhs ?
During trial, the petitioner's side examined the

following four witnesses :

PW 1- Joynab Bibi.

PW 2- Md Javed Ali.

PW 3- Mamtaz Begum.

PW 4- Kurban Ali.
7 - The respondent to defence his case examined the
following three witnesses :

DW 1- Sofior Rahman.

DW 2- Md Mughal Hussain.

DW 3- Md Nowshad Ali.

B. on completion of trial the statement of the accused

respondent was recorded u/s 313 cr.p.c. He denied the ailegation and
adduced evidence of 3 (three) witnesses including himself as defence
witness. Thereafter, the court examined Dr seikh sartazuddin as court
witness in terms of section 311 Cr.p.C.

On completion of trial and after hearing the

5.

6.

9.
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argument, learned Additional chief Judicial Magistrate, Bongaigaon vide
judgment dated 12.06.2015 acquited the accused-respondent of the
charge u/s 498(,{) IpC.

Being highly aggrieved by and dis_satisfied with the
above Judgment and order dated 12.06.201s, passed by the learned
Additional chief Judiciar Magistrate, Bongaigaon in c.R. case
No.BB/2010 u/s 4gB(A) ipc, the presenr appelrant has preferred this
appeal on the ground that the learned trial court has committed gross
illegality and irregularity while passing the judgment ; that the learned
court below failed to apply its judicial mind while passing the order and
judgment of acquittal ; that the learned trial court failed to appreciate the
evidence on record in its proper perspective ; that the learned court
below failed to appreciate the fact of demand of Rs. 2,00,000.00 and
assault on the appellant for non fulfilling the demand of dowry remains
unrebutted and un-contradicted during cross ; that the learned court
below failed ro prove the adultery of appellant with one Kurban Ari ;
that the judgment passed by learned trial courr is liable to be set aside.

11' Heard the learned counser appearing for the
appeilant as well as for the respondent. Gone through the memo of
appeal and the entire trial court case record including the impugned
judgment and order.

POINT TO BE DECIDED:

Whether the impugned judgment and order of
acquittal passed by the learned Additionol Chief
Judicial Mogistrate, Bongaigaon in C.R. Case No.

10.
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13.

(s)

BB/2010 suffers from any illegatity or
infirmity ?

Before proceeding with the discussion it is felt just
and proper to reproduce the section 4gB A IpC.

t4.

as follows :

'498A. Husband or relotive of husband of a womon
subjecting her to cruelty _ Whoever, being the

husband or the relative of the husbqnd of a woman,

subjecrs such woman to cruelty shall be punished

with imprisonment for a term which may extend to
three yeors and shall olso be lioble to fine.

The cruelty in section 498 A IpC has been explained

Explanation - For the purposes of this section,
'cruelqr' meens - (o) any wilful conduct which is of
such a nature as is tikety to drive the woman to
commit suicide or to couse grqve injury or danger to
life, limb or health (whether mentol or physicol) of
the woman ; or

(b) harassment of the woman where such

harassment is with o view to coercing her or any

person related to her to meet ony unlowful demand

for any property or voluable security or is on

occount of failure by her or ony person related to
her to meet demand.
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(6)

15. For safeguarding the interest of the woman against
cruelty they face behind four walls of the matrimonial home, the Indian
Penal Code (IPC) was amended in the year 1983 and inserted in section
49BA iPC which dears with matrimonial cruerty to a woman.

But this section is also widely misused. In the case
of savitri Devi vs Ramesh chand and others reported in 2003 cri LJ
2759. The Delhi supreme court held that there was a misuse and

exploitation of the provision to such a extent that it has hit at the
foundation of the marriage itself to prove to be not so good for the hearth
of society at large. The court believed that the authorities as law maker
had to review the situation and legal provisions to prevent such from
taking place.

16.

17.

18.

Section 498 A IpC was inserted keeping in mind the
protection of the married woman from unscrupulous husband but is
clearly misused by few women and being so the Hon'ble Andhra pradesh

High court in the case of saritha vs R. Ramachandandran t 2002 (6)
ALD 319 I condemns such misused. The Hon'ble Supreme court
noticed that the reverse trend and asked law commission and parliament

to make the offence an non-cognizable one.

For commission of offence u/s 4gB A IpC the

ingredients required to be satisfied are (a) woman must be married ; (b)
there must be subjected to cruelty or harassment and (c) such cruelty or
harassment must have been shown either by the husband of he woman or
the relatives of her husband. The cruerty has been exprained in section

49BA IPC. Explanation (a) speaks abour any wilful conduct which is of
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(7)

such a nature as is likely to drive the woman to commit suicide or to
cause grave injury or danger to life, limb or health (whether mental or
physical) of the woman ; or (b) harassment of the woman where such

harassment is with a view to coercing her or any person related to her to
meet any unlawful demand for any property or valuable security or is on
account of failure by her or any person related to her to meer demand.

As per complain in this case, the complainant_

appellant was married with the respondent about 12 years back and out
of their conjugal life they have two children and as of the date of the
complain i.e on 0s.0s.2010 the children were aged about 7 years and 4
years. The trouble starred on 18.07.2017 when she objected her husband

of having an illicit relationship with one Junu Bibi, who is shown as

accused no.3 in the complain petition. She borne all the humilities and
stayed with the respondent. on 30.01.200g when the witness no.1 and
2, mentioned in the complain petition, came to talk with the respondent,

the respondent got angry and in front of the witnesses rebuked the

appellant. Above all, the respondent and his mother Kutiri Bewa, who is
shown as accused no. 2 in the complaint, demanded Rs. 2,00,000.00 from
her. on having failed to meet the demand the respondent refused to carryr

forward the matrimonial life with the appellant. Thereafter, the

harassment increased and on 22.01,.2010 all the three accused persons

named in the complaint assaulted appellants and drove her out of the
house. on 22.3.2010 the respondent came to her parents house and

assaulted her there also. Like wise on 25.4.2010.

19.

20.
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As per complaint petition the trouble started on

78.07.2007 when the complainant objected the respondent for having a
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relationship with another lady. she stated in her cross_examination that
she got married wirh the respondent in the year 2010 and till then they
were having peaceful matrimonial life having two children, as revealed
from the complain petition.

21.. In her cross-examination as pW L, the respondent
has stated that during her stay in the house of her husband her father was
struck with paralysis for which her father stayed in her matrimonial
house for about 1 % months and her respondent husband has taken care
of him. she also stated that the respondent has come to her house
assaulted her and reiterated the demand of Rs. 2,00,000.00 but she has
not lodged any complaint before police at New Bongaigaon out post
which is nearby her father,s house.

22. As per allegation the

the house on 22.01,.2010 for not meedng r

and on 22.08.201,0 and 25.04.2010 the

father's house and assaulted her. On not

was reported to the police.

respondent was driven out of

the demand of Rs. 2,00,000.00

respondent has come to her

a single occasion the matter

23, The defence plea was

her parents house alongwith her children

accused approaching her to return back.

that the complainant went to

and did not return inspite the

24' The respondent as Dw 1, in the comprain case
deposed that he gor married with the complainant in the year 2001 and
for about five years stayed in her house and during that time the
complainant gave birth to nvo children. Thereafter, he came to his place
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(e)

and then the troubre started as his neighbour Kurban AIi entered into
their life and disturbed his matrimonial life. In this regard, a village
'bichar'was herd and the matter was settred. After some time his father_
in-law was struck with paralysis and he kept his father-in_law in his
house and provided the treatment for about 2/3 months. Thereafter, his
father-in-law reft to his own house and at that time his wife and children
went with his father-in-raw. At the time of the marriage of his brother-in-
law he went there and while returning he asked his wife to come with
him to which she replied that she wilr go after some time. After 5/7 days
he again went to bring his wife but she refused to come. she asked to
construct a house there and on his refusal she quarrelled with him. He
sent his guardian uncle Joyom uddin sheikh, brother Mugal Hussain and
others to bring the complainant but she refused to come. Then he filed a
case for restitution of conjugal rights and also filed a case under
Guardianship Act for his children. In the meantime Kurban Ali sold his
land and went to his (accused) father-in-raw,s house and is staying there.

25. In his cross DW L stated that he has filed a case
being c.R case no. 3i-6/20L2 against his wife before Dhubri court. In
this case, Kurban Ali is an accused, as admitted by pw 4 in his cross
examination. The reference of the name of Kurban Ari in the evidence of
Dw 1 is that of PW 4. Pw 4 in his cross-examination stated that earlier
he used to stay at Dangtola in the district of Bongaigaon and presently
stays at Panbari. He stated that Joynob Bibi was his first wife and he has
not filed any case against the accused for having illicit relationship with
Joynob Bibi. He admitted that his wife had filed a case against him
before Dhubri court. He also admitted of the accused filing a case
against him.

Contd....

l*: II
I

t\

{}



26.

(10)

DW 2 and DW 3 in their evidence deposed about

illicit relationship of the complainant with pw 4 for which there was a

meeting and settlement and thereafter pw 4 sold his land and went away

and later on it was known that he had gone to stay in the house of the

father of the complainanr. DW 3 has mentioned the presence of saifulla,

Mugal Hussain, Motiur Rahman in the meeting in connection with illicit
relationship of complainant with Pw 4. The complainant side couid not

demolish the evidence of the defence witnesses, rather the defence by

cross-examination has brought out certain facts which cast a doubt upon

the credibiiity of the evidence of the complainant and her witnesses. It

has come in the cross-examination of pws about the involvement of

Kurban Ali and cases against him as well as the case against the

complainant before the court at Dhubri. The complainant has

suppressed the filing of case before the court at Dhubri against her and

PW 4. It has come in the evidence about the meeting held in connection

with illicit relationship between the complainant and pw 4. The

allegation of demand of dowry of Rs. 2,00,000.00 after 6/7 years of

marriage not proved.

27. The evidence led by the defence stands on the same

footing as simply because it has been led by the accused it should not be

looked upon suspicion. The Hon'ble supreme court in the case of State

of Utter Pradesh vs Ram Babu reporred in (2000) 4 scc 5j.j_ heid that

no different yardstick for different witnesses whether

prosecution/defence/ Court witness.

28. The Hon'ble Supreme Court in the case of Lura Ram

vs Bhupat Singh reported in 2009 SC held that the appellate court
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(1 1)

should not disturb the finding of {he acquittal, if two reasonable
conclusion are possible.

The Hon'ble Supreme Court in the case of State of
Goa vs sanjai rhakaran | (2007) 3 scc 7ss I held that the order of
acquittal shall be altered only when the appellate courr find that
approach of the trial court is vitiated by some manifest ilegarity and
when the conclusion arrived at would not be arrived at by any reasonable
person and the trial Court gives the perverse decision.

29.

30.

lr;
tli,'

In Chandrappa & ors Vs State of Karnataka

| (2007) 4 scc 4Ls ), the Hon'ble Supreme Court held that the appelrate
court must bear in mind that in case of acquittal there is two
presumptions in favour of the accused. Firstly, the presumption of
innocence is favour to him under the fundamental principle of criminal
jurisprudence that every person shall be presumed to be innocent unless
he is proved guilty by a competent court of law. secondly, the accused
having secured his acquittar, the presumption of his innocence is further
reinforced, reaffirm and strengthen by the triai court. And if two
reasonable conclusions are possible on the basis of evidence on record,
the appellate court should not disturb the finding of acquittal recorded by
the trial Court.

31. In view of the above discussions made above, the

finding arrived at by the learned Additional chief Judicial Magistrare,

correct and don,t suffer from any infirmity
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32.

(12)

In view of the above discussion and reason thereof,

it is held that prosecution has failed to establish the charge u/s 498(A)

IPC against the appellant-accused and as such, the acquittal vide

impugned judgment dated 12.06.2015 passed by the learned Additional

chief Judicial Magistrate, Bongaigaon in c.R case no. BB/2010 is upheld.

Appeal stands dismissed.

33. Send back the LCR along with copy of this

judgment to the learned Court below.

34. Judgment is prepared, delivered under my hand and

seal of the Court on this 22"d day of August, 2019.

Sessions Judge,

Corrected by me,

.11

Sessions Judge,
Bonooioaon.
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