
CRIMINAL APPEAL NO: 56 (4)/2013
( Section 374 Cr.P.C)

Sri Augustine Ebanezar .......Appel1ant/Accused'
-Vs-

The State of Assam.......Respondent/Complainant'
(uts 44\t3s2 IPC)

Present: Sri Binod Chetri AJS

Sessions Judge,
Bongaigaon.

ADVOCATES :-

For the Appeilant : Sri Ratan Debnath

For the Respondent : Sri. R. K. Barman, P.P

Date of Argument : 05.09.2019

Date of Judgment : 1-9.09.2019

JUDGMEN T

1. This criminal Appeal has been preferred against the

judgment dated 27-OB-2013 passed by the Ld. CJM, Bongaigaon in GR

Case No. B52l2}tl holding the accused appellant guilty for offence u/s

44BI3SZ IPC and after conviction released him on due admonition in

terms of section 360 Cr.P.C.

2. The grounds taken in the appeal inter alia are as follows :-
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i) No eye witness to the incident.

ii) No corroboration to the evidence of complainant

iii) No senior officers examined and the witness examined being under

the complainant did not dare to go against their boss.

iv) Evidence as a whole not properly appreciated. No injury in medical

report.

v) Delay in lodging the FIR.

3. The charge sheet against the appellant as accused was for

offence uls 4481352 IPC and he face the trial for the said offence.

Prosecution examined these witnesses. At the end of the trial the

statement of the accused was recorded u/s 313 Cr.P.C the

appellant/accused denied the allegation and declined to adduce evidence.

Ld. CJM vide judgment dated 27-08-2013 convicted the accused for

offence u/s 448 and 352 IPC and released the appellant/accused after due

admonition in terms of section 360 Cr.P.C.

DISCUSSION. DECISION AND REASONS THEREOF:

4. The FIR dated t7-L2-2011 of Rajendra Majhi (Ext-l), the

Commander of 5 BEN/RPSF/TPJ, Dangtol is that he was posted as

Commander of 5 BEN/RPSF/TPJ, at Dangtol (RPSF Barrack). The

allegation is that on 16-12-2011 at around 20:20 hours. He was in his

room and at that time accused Augustine (appellant) came to that room

and inquired him as to why his leave was not granted and the informant

told the accused to go on leave from 20-12-201,1at which the accused

slapped him and forced the pushed him on the ground chocking his neck

and thereafter the accused fled away. The informant also came out of the
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room and by that time the Head constable p.p Nath arrived there.

5. The FIR was registered as Bongaigaon p.s. case No.

62312011 after being forwarded by the New Bongaigaon p.p. After
investigatior-r charge sheet was submitted for offence uls 4481323 Ipc.

6. To prove its case prosecution examined 6 witnesses.

PW. 1 Sri Rajendra Majhi-informanr_victim

PW-2 Dr. Manoj Kalita

PW-3 Head Constable pashupati Nath

PW-4 G. parthiban

PW-S Sri N. Vinoth Kannan

PW-6 Sri paramanada Borah

7. so far delay is concerned, alleged incident is of 16-12 -2orl
at 10:20 PM and as per Ext-1 (FIR), ir was lodged before the In_charge

New Bongaigaon Pp on L7-12-zolr, which was recorded by New
Bongaigaon PP vide GDE No. 341 clated t7-12-20r1 and on being
forwarded to oc Bongaigaon pS, it was registered as Bo,gaigaon pS

case No. 6231201,1, on 18-12-2olt. The incide,r is of 10:20 pM on the

night and the FIR was lodged on the nexr dare, so the delay of iodging
the FIR on the next day appears to be justified even without explaining
the same in so many words.

B. Exr-2 is the medical report of pw-2, who examined the

informant-victim on 17-L2-2011 and during examination the neck

movement of PW-2 was found slightly restricted. There was no fracture,

abrasion or other i,jury detected and no abnormality seen in the X-Ray

Contd......P/4

., '!



I ir'f:;.'\

, , 
*ltt\
- \E\

,'" ''rr' f 
ti 

!
" 'i' .,.,"+.1

. 
- 

- .-'*r.rr"
:.; l', ii\, I

:::4:::

report. As per Ext-2 the patient complained of pain over neck and

shoulder. There is no mention of any history in Ext-2. PW2 in his cross

examination stated that the patient appeared himself, without any Police

escort. In his examination in chief PW 2 stated that he examined the

patient on L7-t2-2011 at 1:45 PM at Police requisition but no Police

escort was there, aS Stated by him in cross examination. In Ext-2 also

there is no mention of any case no or GDE no. or anything like Police

requisition.

9. PW-1 is the informant and victim of this case and he

deposed that on L6-t2-2O1L at B:20 PM he was in his room in the barrack

at Dangtol and at that time the accused entered his room and asked him

as to why he was not allowed to avail leave at which PW l- informed him

that leave was allowed with effect from 20-12-20LL. Thereafter the

accused slapped him on the face and the accused pushed him down to the

ground. He raised alarm and the accused fled away to his room. Next

day he lodged Ext-1.

10. PW-1 is silent as to why the accused appellant slapped him

in spite of the fact that the leave of the accused was allowed and he was

informed accordingly. A person will attack someone for some reason and

it is the duty of the prosecution to bring out an evidence to the reason

behind the assault so as to bring out the motive behind such act of the

accused. PW-1 was cross examined and he stated that the accused was

informed about the grant of his leave appiication with effect from 20-12-

201"1- in the morning at 10:00 AM on that day itself. So further confusion

arises as to the reason of the accused to assault his senior officer without

any reason. PW-1 in his FIR has not mentioned of sustaining any injury
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and he has not deposed as PW-l- also of sustaining any such injury being

so the finding of PW 2 (Dr. Manoj Kalita) of neck and right shoulder

joint movement restricted is not corroborated by the Ext-1 and the

evidence of PW-1.

11. PW-3 is the Head Constable, whose reference is there in the

FIR of PW-1 that after the accused has fled away and PW l- came out of

the room. The evidence of PW-3 is that on 16-12-201-2 at about at about

8:30 PM. PW 1 came out of his room and shouted at which he went near

PW-1 and PW-1 told him that the accused has pushed him by neck. He

saw the accused going towards his room at that time. In his cross PW-3

stated that in the veranda outside the room of PW-1 constables are

present and the constables has to go to their room from the front of the

chamber of PW-1-. He has not seen the accused entering or coming out

of the room of PW-1. He saw the accused in normal condition at that

time. From the evidence of PW-3 it is revealed that he went immediately

on hearing the shouting of PW-1 from outside his room but he did not

saw the accused going or coming out of the room of PW L and he saw

the accused going towards his room in normal condition without any

anger. Query arises, had there been any such incident the conduct of the

accused would have been siightly different then the normal. At least he

would have been seen rushing towards his room or some sort of anger on

his expression, it is not so in the instant case.

12. PW-4 deposed that on that night ar around B:30 PM he

heard hulla in the room of PW1 and when he was going towards that

room, he saw the accused entering inside his room. On being inquired he

was informed by PW-1 that PW1 was assaulted by the accused. He saw
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blood on the mouth of PW-1. He has not seen the accused coming out

from the room of PW-1 and do not know where from the accused was

coming. Pw-4 has deposed about a new fact of seeing btood on the

mouth of PW-1, which the PW-1 himself has not said so and not said so

even by PW 3. Nothing of such sorr has been mentioned in Ext-2

(medical report) also.

The evidence of PW-S is also quite similar to that of pW-4

that he heard some hulla from the room of pw-1 and went there at which

Pw-1 informed him that the accused assaulted him and that he saw blood

on the mouth of PW-1. PW-s has also not seen the accused coming out

of the room of PW-1 as stated by him in his cross examination.

13.

1,4. PW-6 is

he has not inquired

about the incident.

the I/O and in his cross examination he stated that

the Assistant Commandant or the Senior Officer

15. From above discussion it is seen that the prosecution case

rest solely on the evidence of pw-1 as there is no eye witness to the

incident and no one has seen the accused coming or going out from the

room of PW-1. The allegation is of a constable assaulting his senior
officer in the rank of commandant and being so the security officers
should have known about the incident. It was the duty of the I/o to
examine those officials. pw-3 to 5 are the constables under pw-1 and as

pointed out by the appellant counsel they might have been influenced

while adducing evidence. pw-3 to 5 deposed as to what they have been

told by Pw-1. None of them have seen the accused going or coming from
the room of PW-1. As per pw-3 the jawans always remain on the
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veranda outside the room of PW-1 and PW-1 being the Commandant

must have constables near by him and if not inside the room at least at

the door or just outside the door of the room of PW-1'

It is not that there will be a eye witness to every incident
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and it is also not the principle of evidence that the evidence of the victim

has to be corroborated by a eye witness or that the evidence of a victim

can not be believed without corroboration. There may not be eye witness

and the Evidence Act also do not prescribe of quantity of witnesses but

of quality of witnesses. If not by eye witness, the evidence of the victim

i.e. PW-1 in this case should have been corroborated by other witnesses

of the circumstances. At least Someone should have seen the accused

going in and coming out of the room of PW-1. If not, someone must

have seen him running or rushing from outside the room of PW-1. In the

given circumstance someone should have noticed the abnormality in the

behaviour of the accused like rushing in a hurry or anger in face. PW-3

is said to have been reached there immediately but did not notice any

such changes in the appearance and behaviour of the accused. PW-3 has

not seen any such bleeding on the mouth of PW-l, as told by PW-4 and

5, even PW-1 himself has not said so and above all the motive behind the

act of the accused remains unestablished.

16.

17. From the FIR and the evidence of PW-l it transpires that

the accused has applied for leave and the leave was allowed with effect

from 20-12-20LL, which was informed to the accused in the morning

itself on that day and going by the evidence of PW-1 the accused came to

his room and inquired about the leave which was informed by PW-1 to

the accused that his leave has been granted then what for the accused wiil
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assauit PW-1. There is no answer to this and the same cast a reasonabie

doubt as to behind the alleged act of the accused'

lB.Itisaisonotintheevidencetl-ratthePW-lwastheleave
Sanctioning authority or that the leave so granted was not according to

the application made by the accused'

Fortheambigr-rityintheevidenceasdiscussedabove,there

appears a reasonable cloubt as to the offence charged against the accused'

When such doubt arise as to whether the accused has committed such

offence or not, the one favourable to tlie accused is to be accepted' which

isthecardir-ralprirrcipleofcriminaljurisprudence'

Hon'bleSupremeCourtinthecaseofBhagwanSinghVs19.
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Stote of MP t(2002\ 4 SCC SSI observed that the golden thread whicl-r

runs through the web of administration of justice in a criminal trial is that

if two views are possible on the evidence in the case, the view favourable

to the accused should be adoPted.

20. The accused is presumed to be innocent and burden lies on

the prosecLltion to prove all the essential ingredients of the offence

beyond reasonable doubt. Hon'ble Gauhati High court in the case of

reported in (1999) 1

GLR 421 has discussed the cardinal principles of criminal jurisprudence

as follows:-

i) The onus lies affirmatively or the prosecution to prove

beyond reasonable doubt and the prosecution cannot take advantage from

the weakness or falsity of defence persons while proving its case'

ii) The tl-re criminal trial the accused must be presumed to be innocent

unless he is proved guiltY.
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iii) The onus of prosecution never shifts.

iv) If the explanation given by the accused is reasonable

and probable though may not be convincing, is to be accepted.

2t. TIie prosecution is to prove its case beyond reasonable

doubt and having failed to do so in the instant case, the impugned

judgment datal27-08-2013 passed in GR Case No. B52l20lI thereby

cor-rvicting the accused is bad in law and being so it requires interference

and accordingly set aside.

22. The accused appellant Sri Augustine Ebanezar is hereby

acquitted of the charge uls 4481352 IPC and set at liberty.

23. Given under my hand and the seal of this Court on the 19'h

day of September, 2019.
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(Binod Kf Chetri)
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