
DISTRICT : BONGAIGAON.
IN THE COURT OF THE SESSIONS JUDGE AT BONGAIGAON.

.

Present; Sri Bino d Kr Chetri,
Sessions Judge,
Bongaigaon.

Sri Mshwajeet prasad

Vs.

Smti Khushbu prasad

......Petitioner.

. . ...Respondent.

APPEARANCE ;

For the petitioner Sri D.Dey,
Advocate.

For the Respondent ............ Sri A.Kr Chouhan,
Advocate.

Date of hearing

Date of Judgment

17.t2.20I9.

21.12.2019.

1.

JUDGMENT

This revision petition is preferred by Sri vishwajeet
Prasad challenging the regality, propriety and correcmess of the judgment
and order dated 14.03.2016, passed by rearned Judicial Magistrate, Ist
class, Bongaigaon in Misc. case No. B7l20 14 TJrs 12s cr.p.c. It is
pertinent to mention here that vide judgment and order dated 14.03.2016
the learned Judicial Magistrate, Ist class, Bongaigaon allowed the
mainrenance petition and directed the 2,d party/petitioner sri vishwajeet
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Prasad to pay a sum of Rs.

and Rs. 2000.00 per month

of the Misc. case.

(2)

2,0001- per month to the respondent/1'r party

to her child wirh effect from the date of filing

2. The factual background leading to rhe proceeding
before the learned Judicial Magistrate, Ist crass, Bongaigaon and the
present revision before this court is briefly stated below:_

respondent/1't party preferred a peiltion U/S 12S

cr.P.c before the learned Judicial Magistrate, Bongaigaon claiming
maintenance from the petitioner/ 2nd party i.e. her husband, alleging inter
alia amongst others that the 2,d party married the 1,, party socially on
27 '04.2008 as per Hindu rites and out of their wedlock a mare child was
born to them on 18.06.2009 ; that after few months of their marriage the
2"d party/petitioner started torturing Ist party physicalry and menrally and
unable to bear the torture the 2nd party left for her parents house with her
son on 1,2.0L.201,2 and since then they are living in the house of their
parents and the 2n. party/petitioner neither took care of the Ist party and
her son and nor provided any maintenance to them ; that the family
members of the Ist party tried their level best to resolve the dispute but
failed ; that the 2nd party/petitioner is a business man earns Rs. 50,000.00
per month and the Ist party/respondent has no source of income and
dependent upon her parents for their riverihood. Therefore, she prayed
for allowing maintenance at the rate of Rs. 5,000/- per month for herself
and Rs. 5000.00 per month for her son.

3. In

entered appearance and

response to receipt of the notice, the 2nd party

by filing wrirten sratement denied the allegation

^ft of torturing the Ist party physically and mentally. It is contended that the
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Ist Party went to her parents house willingly and the 2nd party made

several attempts to bring her back but the Ist party refused to come and

resumed conjugal life without any cogent and reasonable cause. It is
submitted that the 2"'r party is unemployed and has no source of income
of his own and cannot furfill the luxurious life of the Ist party. The 2,,d

party prays for dismissing the petition.

4' During trial, the 1'r party examined herself as pw 1

and the 2"d party also examined himself as Dw 1. Thereafter hearing
learned advocate of both sides and considering the evidence so adduced,

the learned Judicial Magistrate, Ist class, Bongaigaon allowed the

maintenance, as aforesaid.

5' Being highry aggrieved with the aforesaid order, the

2nd party preferred this revision petition on the grounds that the learned

trial court has erred in law as well as in facts while passing the

impugned order of maintenance allowance and that the rearned court
below committed gross error and irregr-rlarity and failed to appreciate the
matters on record in proper perspective while passi.rg the impugned
order and judgment dated 14.03.2016 ; thar the Isr party failed ro prove

the allegations of torture levelled against the 2n,r party and the Ist party

willingly abandoned the society of the 2nd party ; that the Ist party failed
to adduce any cogent evidence in respect of the income of the 2 nd party
nor submitted any relevant document. The 2,,d party submitted that the

impugned judgment and order are erroneous and the same are not tenable

and are liable to set aside.

DECISION AND REASONS THEREOF:
I have heard the iearned advocate of both sides and
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also have carefully gone through the case record.

7. So far the provision of Section 125 Cr.p.C regarding
providing maintenance to wife, children and parents, who are unable to
maintain themselves, it is clear that an able bodied person has to provide
maintenance to them. He cannot shrugg off this responsibility feigning
no income or seeking hermitage. If a person is healthy and able bodied
he must be held to have means to support his wife, children and parents.

Even by doing manual labour he has to perform his bounden duty.

B. The petitioner is an able bodied person. He has not
taken any plea otherwise. so he has means to earn and provide
maintenance ro his wife and daughter. The only point to be decided

whether the wife has left his house without any reason or on her whims
and fancy.

9. The allegation as per the maintenance petition filed
by the respondent as Ist party before the court of Judicial Magistrate, Ist
class is that of physical and mental cruelty being meted out to her by the

petitioner (2'd party) and being unable to bear the torture, the respondent

left the house of the petitioner alongwith her son and taken shelter in her
parents house since 12.0r.201,2. Since then the petitioner has not taken
care or provided maintenance to them. The respondent and her family
members tried to resolve the dispute but the petitioner did not agree.

10' Evidence of respondent, as pw r- is that the
petitioner used to come drunk and torture her. Even want to have

unnatural sex with her.
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The petitioner, as DW 1 admitted of not providing
monthly maintenance. He also admitted that he can maintain his wife
and daughter, if they return. He don't know the date of birth of his
daughter and in which class she studies. The petitioner claims that he

went to bring his wife on 2/3 occasion and shg refused to come. But no
such specific date is mentioned. No corroborating evidence to support
this contention. He appears to be least bothered about his daughter as he

don't know her age and in which class she studies. It speaks of his
neglect not only to his wife but even to his daughter.

11.

12,

13.

A wife will not leave his husband's house without
any justifiable reason. without any fault of the husband, she will not
leave. If it is otherwise it is the burden of the husband to prove. The
respondent is not a working lady or have business. Her father's financial
status is also not strong as he is an empioyee of BSNL. There is no
allegation of any iilicit relationship. The only allegation is of costly
items and for not meeting the demand she used to quarrel. The allegation
of cruelty by the petitioner could not be rebutted by cross examining the

respondent as PW 1 or by adducing evidence by the petitioner in the
maintenance case.

So far income of the petitioner is concerned, the

respondent in her petitioner claimed that the petitioner is a LIC agent and
have a grocery shop and the total monthly earning is around Rs.

50,000-00. As PW 1, she deposed of the same but in cross she stated that
she has not seen the grocery shop herself. The petitioner as DW 1 simply
deposed that he has no income, as stated in his written statement. He has

not denied of he being a LIC agenr or having a grocery shop. He is silentk Contd....
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as to his source of income. Had he not have any income, he would not
stated in his cross-examination that he wil be able to maintain the
respot]dent and their daughter if they return to him. He is an able bodied
person and has means of livelihood. The wife is expected to know the
source of income of her husband and the respondent stayed with the
petitioner for about four years since their marriage. Her plea of torture
and being unable to bear reft the house of the petitioner has remained
unshaken or disproved.

74' Learned advocate for the petitioner referred to the
judgment of the Hon'bre Bombay High court in the case of Sayyed
Jabbar Ali vs saheba Fatima reported in (2002) crl.LJ 1332 and
submitted that ill-treatment cannot be substantiated on the basis of
general allegations in the absence of any details thereof. Further
submission is that the respondent as pw 1 in her cross-examination has
stated that she is not wilring to reside with the petitioner.

15. The respondent in her cross-examination stated that
she is not willing to stay with the petitioner. That does not mean that
without any reason she had said so. she was subjected to cruelty and
was compelled to leave the house of the petitioner-husband and for last
two years since reaving the house of the petitioner and filing this case
and during the pendency of the case also the petitioner has not provided
maintenance to her, she has apprehension of future such torture for which
she stated that she is not wiling to stay with the petitioner. Being placed
so, the respondent's refusal to go with the petitioner will not make her

From the above discussion, it is held that that the

,,1
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impugned order suffers from no illegality, irregularity or impropriety and

requires no interference by this court. The Judgment dated 14.03.2016

passed in Misc. case No. 87l20r4 by the learned court below is hereby

affirmed.

17.

contest.

18.

19.

Accordingly, the petition is dismissed on

Send down the record of the learned Court below

revision

with a copy of this judgment.

Given under my hand and the seal of this Court on

this 21't day of December, 2019.

Sessions Judge.,

Dictoteffnd Corrected by me,

,rrr"rMl,l
trfiffi#--13-

Sttli'1, '^ "

ll

W*a
V?(

( Binod Kr Chetri)


