
INTHE COURT OFTHE SESSIONS JUDGE :::::: BONGAIGAON

Sessions Case No. 5 (BGN)/2019

U/S 366IPC.

(Arising out of Bongaigaon P.R.C Case No. 38/2018)

State of Assam

Vs.

Abdul Kader Sk. ....Accused.

PRESEN? r- Sri Binod Kr Chetri,
Sessions Judge,
Bonoaioaon.

Aooearance:-.

For the Stote : Sri R. Kr. Barman. Public Prosecutor

For the accused: Sri J. Hoque, odvocqte for the accused.

Date of Argument : 02-08-2019.

Date of Judgment : 16-08-201g.

1.

JUDGMENT AND ORDER

The prosecution case as per the FIR dated 10.01.2019 of

Muktar Ali is that on 09.01.2019 ar around 5 p.M in the evening when his

younger sister, aged 15 years reading in class X was retuming from

tuition from Dholmara village towards home, accused Abdul Kader sk

along with Noor Mahammad and Abul Kalarn Azad kidnapped her from

road and forcefully took her away by a Maruti car.
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2. On receipt of the FIR, S.I Anowar Hussain made GD

entry no. 245 dated 09-01-2019 and forwarded the same to O.C

Bongaigaon PS to register a case. He took up the case for investigation.

Accordingly, Officer-In-charge Bongaigaon Police Station registered a

case being Bongaigaon P.S Case No. 2212019 under section 366 A/34

IPC.

3. On perusal of police report and hearing both sides,

having found a prima facie case, charge under section 366 IPC was

framed against the accused person. The accused pleaded innocence when

charge was read over and explained to him and claimed for trial.

4.

accused,

Point for determination:-

Whether on 09.07.2019 at about 5.00 P.M

kidnopped the minor sisfer of the informant Muktar

Ali aged about 1"5 years knowing to be likely that

she will be forced or seduced to illicit intercourse

and thereby committed an offence u/s 366IPC?

In this case, to bring home the charge against the

prosecution has examined 6 witnesses.

5. Statements of the accused person was recorded u/s

313 Cr.P.C in which, he denied all the allegations levelled against him

( - and pleaded innocence. He denied to adduce evidence.hr
War\
/[a" * q.:$#0. Heard the learned counsels of both sides.

- (r*r\'# . *

S#'";'i('iir contd...
S'r"'



#*'It

(3)

Discussion. decision snd reosons there of :-

7. At the very out set, the evidence on record are

scrutinized for the purpose of adjudication of the charge against the

accused persons.

B. The evidence of PW l-, (Muktar AIi), is that on

09.01.2019 his sister aged about L6 years while returning from tuition at

about 5.00 P.M was kidnapped by accused Abdul Kader Sk. along with

Kader and Noor Mahammad and taken her away by a maruti car and on

next day he went to Bidyapur Out post and lodged the FIR (Ext 1) and on

that day itself at around 12.00 mid night police recovered his victim

sister and handed over to them and during investigation Police seized the

HSLC registration certificate of his sister.

In his cross examination he deposed that he did not

Iodge the FIR on the date of occurrence i.e. on 09-01-2019 thinking that

his sister might have gone to the house of some relative. He do not know

the name of the teacher from whom she takes tuition.

9. PW 2 (Imran Choudhury), deposed that he heard that

on 09.01.2019 at about 5.00 A.M the accused Abdul Kader Sk. alongwith

Noor Mohammad and Kader AIi kidnapped the informant's sister while

she was returning from tuition and on 10.01-.2019 Police recovered her at

around 10.00 P.M. He deposed that he went to Bidyapur Police Out post

with the informant and he was present at the time of seizure of HSLC

registration certificate of the victim.

The evidence of PW 3 (Jolilur Mandal) is that he
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heard that on 09.01.2019 at about 5 p.M the accused persons kidnapped

the informant's sister while she was returning from tuition and on

10.01.2019 at around 10.30 p.M the accused persons handed over the

victim at Bidyapur Police Out post.

11.
I

PW 4 (Miss Solema Khatun), deposed that on

09.01.2019 at about 4.00 p.M while she was returning from tuition on

foot Abdul Kader sk. alongwith Abul Kalam and Noor Mahammad
forcefully kidnapped her from the road and put her in a maruti car and

took her to an unknown place and kept her there on that night. on the

next day at around 8.00 p.M the accused persons brought her to Bidyapur

outpost and dropped her outside the thana and left. she was medically
examined and her statement (Ext 3) was recorded by the Magistrate.

During cross she admitted that she do not know the
name of her tuition teacher with whom she was taking tuition. she was

kidnapped from Hollaguri by the accused. she stated that she did not

state before the Police that she was taken in Maruti car and her eyes

were tied with handkerchief as the accused Noor Mohammad threatened

her. She denied the suggestion that she had stated before the police that
Abdul Kader did not forcefully kidnapped her and Noor Mohammad and

Abdul Kalam are not involved in the matter. she also denied that she

stated before Police that she went with Abdul Kader for an outing and

not to marry him. she denied the suggestion that she rang up Abdul and

called him there and threatened him of committing suicide if he does not

go. she denied of having love affair wirh rhe accused Abdul Kader sk.

PW 5 ( Alauddin Sl<), deposed that he knows the12.
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informant and heard that the accused kidnapped the
accused and the

victim.

13. PW 6 (S.I. Anowar Hussain ) deposed that on
1-0.01.2019 ar 4.00 p.M the informant lodged FIR (Ext L) ar Bidyapur
outpost and during investigation he seized the birth certificate of the
victim girl vide seizure list (Ext 2), recorded the statement of the
witnesses including the victim girl, prepared the sketch map of the place
of occurrence (Ext 4), got recorded her statement u/s 164 Cr.p.C and on
complerion of investigation submitted charge sheet (Ext 5) u/s 366 A Ipc
against Abdul Kader Sk.

During cross he stated that the victim stated before
him that on 03-01-201,9 at about 4:00 pM she went to her uncle,s house
at choutara and stayed there for some days and thereafter went to her
relative's house at Bongaigaon with Abdul Kader sk. and it was already
late to go home. In the mean time she heard about the FIR at Bidyapur
out Post against accused Abdul Kader and immediately she came to the
Out Post along with Abdul Kader. She stated before him that the accused

did not kidnap her. she arso stated that she did not go with the accused

to marry him but just went out for an outing.

Argument

(i) age of the victim not proved to be minor ;

(ii) Differenr srand of the victim ar rhree different
stages ;

(iii) victim not believable ;
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This case based on the FIR (Ext 1) dated 10.01.2019

of Muktar Ali (Pw 1) wherein ir is stared that on 09.01.2019 at around s

P.M his L5 years old sister, a student of class X while returning from

tuition from Dholmara the accused persons Abdul Kader sk @ Fakir,

Noor Mahammad and Abul Kalam Azad kidnapped the informant's sister

and took her in a Maruti car.

15.

16. It is not mentioned in the FIR as to when the

informant came to know about the kidnapping and if he knew it
immediately then no reason shown for delay in lodging the FIR on the

next day. After completion of investigation police submitted charge

sheet against the accused Abdul Kader sheikh only and not sent up the

other two accused named in the FIR.

17. The informant as pw 1 deposed rhat on 09.01.2019

at 5 P.M his sister (PW 4) aged abour 16 years while returning from

i tuition was kidnapped and taken in a Maruti car and later on he came toi''/ know about Abdul Kadar, Noor Mahammad and Abdul Kalam had

kidnapped his sister. He enquired about his sister on that day, so he

could not file FIR on that day. Ext 1 is his FIR which he lodged before

the Bidyapur Out post on the next day. On that day itself at around 12

mid night Police recovered his sister and informed him over phone. He

alongwith his father and other people went to the Bidyapur Out post and

brought his sister home. In the cross-examination the defence suggested

PW 1 that his sister went to her uncle's house at Chowtara on 03.01.2019n 
PW 1 that his sister went to her uncle's house at Chowtara on 03.01.2019

\{,...r\ ; that his sister did not go for tuition on 09.0L.2019 ; that his sisrer was in

ylA r* 
q.:-S'*dthe house of his uncle from 03.01 .2l[gto 09.01.201g ; that his sisrer

' l-- 
o;rgtr\ls ..',t'."$'
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came to Bidyapur Out Pot on her own on going to know about the case ;

that his sister was in love with the accused Abdul Kader Sk.

18. The victim girl as PW 4 deposed that on 09.01.2019

she had been to Dholmara for tuition and while;she was returning home

on foot at around 4 P.M the accused Abdul Kadar, Noor Mahammad and

Abul Kalam forcefully kidnapped her, put her in a Maruti car and took

her to an unknown place. Her eyes was covered with black handkerchief

and the cover was removed after she got down from the Maruti car. On

that night she was kept in a place but not done anything to her. Next day

at around B P.M she was brought by the accused persons and dropped

outside the Bidyapur Outpost. Next day she came to the Court and gave

her statement. Ext 3 is her statement.

19. Surprisingly, PW 4 stated that she does not know the

name of her tuition master and that of those 3 /4 girls who took tuition

alongwith her. A student of class X attending tuition not knowing the

name of the tuition master and not knowing any of her group members

taking tuition is not believable.

20. PW 4 has stated that her elder brother Muktar AIi

(PW 4) dropped her to Dholmara for her tuition and while returning she

came on foot. It takes around two hours to come from Dholmara on foot.

A girl coming on the way alone from a distance of 2 KMs on foot and
n(l that too for a tuition is also not normal human conduct. Her brother, PW

WU.'\ ,,"$# neither in his FIR nor in his evidence has mentioned that he dropped

;f*$J;1r 
his sister on that day for tuition. This aspect of the matter also makes
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the evidence of pW 4 doubtful.

27. In her cross PW 4 stated that she did not state before
Police that the accused persons had taken her in a Maruti car with her
eyes tied with handkerchief as the accused Noor Mahammad had
threatened her' From the facts and circumstances of the case this version
of PW 4 is also not believable.

22. PW 4 denied that she stated before police that on
03.01.2019 she had been to her uncle's house at chowtara and from there
she came with Abur Karam to Bongaigaon to visit the rerative of Abul
Kalam and due to her late a*ivar at home the case was rodged by her
brother and on coming to know about it she appeared before the
Bidyapur outpost. she also denied that she stated before porice that
Abdul Kader did not forcefully kidnap her and Noor Mahammad and
Abul Kalam not involved in the mafter. she also denied that she stated
before Police that she went with Abdul Kader for a visit and nor to marry
with him.

23. pW 6 (Investigating Officer)

examination that pW 4 stated those facts before

PW 6 as such falsifies the stand of pW 4.

confirmed in his cross

her. The evidence of

24. Pw 6 further stated in his cross-examination that the
victim girl PW 4 did not srate before him that Noor Mahammad, Abur
Kalam and Abdul Kader forcefully took her in a Maruti car to an
unknown place with her eyes tied and that she could shout as her mouth

1l.]M,'o-,,*
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was gagged.

25. In her statement u/s 164 Cr.p.C recorded by the Sub_
Divisional Judiciar Magistrate (s), Bongaigaon, pw 4 stated that since
childhood she was knowing Abdur Kader and on last wednesday at
around 5 P.M while returning from tuition met Abdul Kader who forced
her to go to chapaguri to a friend,s house and she went with her own
wise with him. She stayed with the friend's wife in that house. In the
night she came to know that her father filed a case and she alongwith
Abdul Kader appeared before the porice. She has not informed her
family members about the going with Abdul Kader. Ext 3 is her
statement.

From above it is seen that pW 4 (victim) has taken

\f, \different stand at three different stage and her contradictions with thei,:l i. ,i,,rstatement U/S 164 CrPC hac hoo- nrn,,^,I t.., +L^ r---^^-!- ...,.,,1',istatement u/s L64 cr.p.c has been proved by the Investigating officer' (Pw 6)' These contradictions are vital contradictions and goes to the
deep root of the case and shakes the very foundation of the case. The
plea of the prosecution and that of the evidence of pw 1 and pw 4
becomes doubtfur going by the evidence of pw 5, who deposed that
about 3 /4 months back at around 10 A.M he saw Abur saram and his
daughter Pw 4 on the way and on being enquired told him rhat rhey were
going to chowtara and and after 4 /5 days he heard that pw 4 was

il 
uidnapped by Abdul Kader. His house is nearby ro thar of pW 4 and he

\ e has not seen pW 4 going to tuition.

l%-'7- ,..sr,"
'/1o ".^.^fir 

' 
.*, '". 27 ' PW 6 further deposed that he produced the victim
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she refused to go for any medical examination. Seen the self declaration

stating that no such incident has taken place and that she is not ready for

going for re-examination. The declaration is in the name of pw 4 and her

father Abdul Salam is one of the witness. That self declaration is on the

record and though referred to by the PW 6 (Investigating officer) has not

been brought in evidence. During investigation the Investigating Officer

has seized the HSLC registration card of pW 4 wherein her date of birth

is shows as 02.01.2003 but the same not proved by the authority

concerned and the parents of the victim has also not made witness in this

case to prove the age of the victim girl. Even if the date of birth is taken

into consideration then also prosecution case would not succeed for the

reasons already mentioned above.

28. In the light of the above discussion and finding

arrived at it is held that the prosecurion has miserably failed to bring

home the charge r:/s 366 IPC. Hence, the accused Abdul Kader sk is
acquitted of the charge u/s 366 IPC and set at liberty forthwith.

29. Given under my hand and the seal of this Court on

the 16'h day of Augusr, 2019.

{-n''1
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APPENDIX

Prosecution witness:
PW 1 - MuktarAli.
PW 2- Imran Choudhury.
PW 3- Jolilur Mandal.
PW 4- Miss Solema Khatun.
PW 5- Alauddin Sk.
PW 6-5.I. Anowar Hussain.n

Defence Witness:
Nil.

Documents Exhibited by Prosecution:
Ext-1 - FIR.
Ext-2 - Seizure list.
Ext 3- Statement u/s 164 Cr.P.C.
Ext 4- Sketch map of the place of occurrence.
Ext5-Chargesheet.

Material Exhibited by prosecution:
Nil.

Defence Exhibit:
Nil.


