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IN THE COURT OF THE SPECIAL JUDGE :::::: BONGAIGAON

Special (P) Case No.4 (BGN)/2019.

UIS 4 of POCSO Act.

(Arising out of GR Case No. 1185/2018)

State of Assam

Vs.

Sri Flarmohan Baliar Singh ....Accused.

PRESEIfT;- Sri Binod Kr Chetri,
Special Judge (under POCSO Act),
Bongaigoon.

Appearance :-.

For the State : Smri R. Choudhury, Speciol Public
Prosecutor,

For the occused: Sri M.Rohmon, odvocate for the occused.

Date olArgUqenl : 07.09.2019.

Dats_quudsmenl : 21.09.2019.

JUDGMENT AND ORDER

1. The prosecution case, in short, as per FIR dated

08.10.2018 of Fulia Devi is that on 04.10.2018 at around 9:30 AM her

minor grand daughter aged about L5 years 5 months went missing. Later

after investigation came to know that the accused kidnapped her from in

front of the Paglasthan Hindi Vidyalaya and confined her at some

unknown place.

2. FIR on the incicienr was lodged on 08.10.2018 by

the grand-mother of the victim before the Officer In-charge, North
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Bongaigaon Police station, which was forwarded to Bongaigaon pS for

registration of the case under proper section. ASI Siba Prasad Kalita took

up the investigation of the case. on receipt of the FIR, the o/c,
Bongaigaon Police station, registered a case being Bongaigaon police

station case No. 82612018 under secrion 366 (A) Ipc. Accordingly, the

Investigating officer visited the place of occurrence, recorded the

statement of the witnesses and on completion of investigation, laid

charge-sheet against rhe accused Harmohan Baliar under section 366 (A)
I.P.C r/w section 4 of pOCSO Act.

3' on perusing police reporr and hearing both sides,

having found a prima facie case, charge under section 4 of pocso Act
was framed against the accused. The accused pleaded innocence when
charge was read over and explained to him and claimed for trial.

Point for determination:-

Whether on 04.10.2018 the accused committed
penetrotive sexual ossoulr b the minor victim grond daughter of the

informont under the oge of 16 years ond thereby committed on offence

punishable under section U/S 4 of pOCSO Act ?

4. In this case, to bring home the charge against the

accused, prosecution has examined as many as 4 witnesses. Statement of
the accused was recorded u/s 313 cr.p.c in which, he denied all the

allegations levelled against him and pleaded innocence. Heard the

learned counsels of both sides.

Pr o s ecution Evid ence : -

Before proceeding further the evidence on recorcl is
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discussed in a nutshell to arrive at a just clecision of the case.

6. PW 1 (Fuliya Devi) deposed that her grand daughter

Neha used to stay with her as Neha's parents were staying in Bihar. on
the day of incident at about B:00 AM in the morning her grand daughter

went to school but did not return home. They searched for her but could

not find l-rer. They doubted on accused Harmohan Baliar Singh as he was

also not present at his home. After three days she lodged FIR against

Harmohan Baliar singh at North Bongaigaon p.p. After four days of
lodging FIR Harmohan Baliar singh along with vicrim came back to his

house and his father asked her (pw1) to rake her grand daughter but they
rul

refused^there was a police case. Next day police came and took the

victim girl with them and after getting her medically examined and

recordi,g her statement, the victim girl was handed over to them. The

victim girl was then taken to Bihar by her mother. Thereafter again after
one month Harmohan Baliar Singh made Neha elope with him from
Bihar and since then Neha is with him.

In her cross examination she stated that she came to
know about the love affair between her grand daughter Neha and the
accused Harmohan. she told the father of the accused to get them
married but he refused and thereafter Neha and Harmohan eloped.

7. PW 2 (Anand Sahani), is that on 04_102018 ar

around B:30 AM his victim niece 1eft for school but did not return home.

His mother lodged FIR regarding missing of Neha. Larer he came ro
know that Harmohan Baliar singh took away Neha. After four days
Harmohan Baliar singh along with Neha came back. They received
Neha next day from North Bongaigaon p.p. Neha was taken to Bihar by
her mother. After some days she again eloped with Harmohan Baliar
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Singh from Bihar. Presently she is staying in the house of Harmohan

Baliar Singh at Bongaigaon. Harmohan Baiiar Singh's father told that he

will get Neha married with Harmohan and is waitir-rg Neha to complete

18 years of age.

During cross he stated that earlier he was not

knowing abollt the love affair between Neha and Harmohan and came to

know about it later. Neha is staying in the house of Harmohan.

B. PW 3 (Neha Sahani)'s evidence is that she was

staying with her grand mother at Bongaigaon. She fell in love with the

accused Harmohan Baliar Singh. She eloped with him on 04-10-2018 to

Orissa and came back on 06-10-2018 to Bongaigaon. As her grand

mother refused to take her she stayed in the house of Harmohan Baliar

Singh. Next day Police took her to Police Station and after inquiry sent

her back to her grand mother's house. Next day she was medically

examined and also brought to Court to record statement. She was taken

to Bihar by her parents and as they were contemplating of make her

marry some other boy, for which she called Harmohan to Bihar and

eloped with him from there.

In her cross examination she stated that she went

with the accused Harmohan Baliar Singh on her own and he did not take

her forcefuily. She stated that her age may be more than what is given in

the school during the time of her admission. Presently she is staying

with the mother of Harmohan Baliar Singh since about last one year at

Orissa and from last one montll she was staying with them at

Bongaigaon. She came here only for the case.

PW 4 (Shiba Prasad Kalita) is that he was endorsed
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the case for investigation. He recorded the statement of informant,

prepared sketch map (Ext-3), recorded the statement of the victim girl,

accused and other witnesses, got the victim medically examined and

recorded her statement L/s 164 Cr.P.C, arrested the accused, seized

school certificate of victim girl vide (Ext-4) seizure Iist, collected

medical examination report of the victim (Ext-S). On completion of

investigation submitted charge sheet (Ext-6) against Harmohan Baliar

Singh for offence r,r/s 36 IPC r/w section 4 of POCSO Act.

During cross examination PW 4 stated that the

victim girl stated before liim that she has gone with the accused on her

own consent and on getting phone call from her family she returned

back. As per medical report the victim girl at that time was aged 1-B to 19

years.

Discussion. Decision and Reasons Thereof

Prosecution has examined four material witnesses

namely the informant, victim, the uncle of the victim girl and the I.O.

Prosecution case raised on the evidence of the victim girl i.e. PW-3 and

her evidence is that she fell in love with the accused and eloped with him

on 04-10-2018 to Orissa and on being told by the family members of the

accused she came back there with the accused on 06-10-2018 but her

informant grand mother did not allow her to stay in her house for which,

stayed with the parents of the accused. On the next day the Police came

and after inquiry sent her to her grand mother's house. She was taken to

her parent's house at Bihar where her parents contemplated to marry her

with some other person for which she called the accused to Bihar and

eloped with him. She went with the accused on her own and the accused

did not force her and presently staying with the mother of the accused

since last one year at Orissa and last month she came to Bongaigaon for
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this case.

Record reveals that PW-3 and the accused were next door neighbours in

the Railway Quarter at BongaigaOn ano IelI ln love' rtestrrrtry r YY-J ro

staying with the parents of the accused and both the families have agreed

Bongaigaon fe11 ln Iove. Presently PW-3 isand

for their marriage and waiting for PW-3 to complete 18 years of age and

the accused also to complete marriageable age as because he is presently

20 years of age.

11. PW-1, (informant) is the grand mother of PW-3' She

and the father of the accused are Railway employees and staying in the

Railway Quarters opposite to each other in the same locality' She

deposed that when her grand daughter returned with the accused after her

Ioclging the FIR, she refused to take her back for which PW-3 remained

in the house of the accused with the parents of the accused and on the

next day Police took her to the Police Station and from there she came to

the house of PW-1. From there PW-3 was taken by her parents to Bihar

and after one month of igPW-3 fled with the accused. According to PW-

1, her grand daughter PW-3 has completed l-7 years of age. She also

stated that she came to know about the love affair of her grand daughter

with the accused and she approached the father of the accused to get

them married but he refused and thereafter PW-3 eloped with the

accused.

12. The charge against the accused is u/s 4 of POCSSO

Act but the victim girl has not mentioned about any sexuai intercourse

with the accused. Her age has been opined by the Doctor to be in

between 18 to 19 years when she was examined. According to PW-3 her

age may be more than LB years as because at the time of her admission in
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the school her grand mother has recorded her age and according to pw_ j.

the birth certificate of Neha was not obtained and the date of birth of
Pw-3 in her schooi record was recorded as told by her son.

13. From above discussion it is seen that the victim girl (pw-3)
herself called the accused and eioped with him, as initially the father of
the accused did not agree to the marriage between pw-3 and the accused

and subsequently the parents of pw-3 were contemplating to marry pw_

3 with someone other. when pw-3 came after first elopement her

grandmother (PW-1) did not allow her (pw-3) to come to pw-1,s house.

After second elopement PW-3 is in the house of the accused for last more
than a year and they are waiting for PW-3 and the accused to attain their
majority. No element of any kidnapping and no evidence of any sexual

intercourse. Furthermore, the age of pw-3 appears to be more than 18

years as per medical report and evidence of pw-1and pw3.

L4. In view of above the prosecution charge urs 4 of the

Pocso Act or such other offence against the accused fails and as such

the accused Harmohan Baliar Singh is acquitted of the said charge and

set at liberty forthwith.

15. Given under my hand and the seal of this court on,the 21,,

day of September, 2019. (

lw-1
(Binod Kr Chetri)

Special JUdEe,, i,:i.;,
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APPENDIX

Prosecution witness:

PW1-FuliyaDevi.
PW 2 -Anand Sahani
PW3-NehaSahani
PW 4 - Shiba Prasad Kalita

Defence Witness:
Nil.

Documents Exhibited by Prosecution:
Ext-1 - statement of the victim u/s 164 Cr.P.C
Ext-2 - Ejahar
Ext-3 - Sketch Map
Ext-4 - Medical report of the victim/ seizure list
Ext-S -

Ext-6 - Charge sheet.

Material Exhibited by prosecution:
Nil.

Defence Exhibit:
Nil.

W,,A
( Binod W Chetri )

Speciol ludge,
Bon,!:!:igg?! ,


