
IN THE COURT OF THE SESSIONS JUDGE, :::: BONGAIGAON.

Sessions Case No. L02(M)/2014.
U/S 376 IPC

(Arising out of G.R.Case No. 19712008)

State of Assam

Vs.

Jamaluddin and Pabitra Sarkar

.........Accused.

PRESENT; Sri Binod Kr. Cheti,
Sessions Judge,
Bongaigaon.

ADVOCATES APPEARED :

For the Stqte

For the occused

; Sri R. Barman, Public Prosecutor

: Pulak Sharmo, Advocate

Date of Argument: 06.12.2019.

Date of Judgment : 20.12.2019.

JUDGMENT AND ORDER

1. The allegation as per FIR dated 20.7.2008 (Ext 2) of

the informant victim Momtaz Begum is that on t9.07.2008 at about 9.30

A.M in the absence of the family members of the informant the accused

Jamaluddin and Kayam AIi and one another took her to Bhandara bazar

on the false promise of marriage and from there took her in an auto

rickshaw at Saktola and after raping the informant by the accused

Jamaluddin fled away from there.

2. On receipt of the FIR (Ext 2) from the O/C

Manikpur P. S. registered the case vide Manikpur P. S. Case no.67l0B
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(2)

uls 376134IPC and endorsed the In-charge of Gerukabari Out Post under

Manikpur P.S. to investigate the case.

3. In course of investigation, the Investigating officer

recorded the statement of the victim girl and other witnesses and

thereafter he seizecl the cloth of the victim girl. After that he visited the

place of occurrence and prepared the sketch map of the place of the

occurrence and recorded the statement of the seven staff of that hotel'

Thereafter the victim got medically examined and got recorded her

statement u/s 164 Cr.P.C. The investigation officer search for the

accused Jamaluddin but could not find him. Thereafter, he arrested the

owner of the Kajiranga Hotel and seized all the documents that were

produced by him. On 23l7l2OOB the accused namely Jamaluddin

surrendered before Manikpur Police Station and was arrested and one

affidavit regarding his marriage with the victim girl was seized from the

accused. On being transferred the In-charge of Gerukabari Outpost

submitted the case diary to the O/C Manikpur Police Station. The next

Investigating Officer on the basis of materials in case diary submitted the

charge sheet for offence U/S ng376l34 IPC against the accused

iamaluddin and Pabitra sarkar. Accused Kayam AIi and Saidul Islam

were not sent up for trial as no evidence was found against them'

4.Onappearanceoftheaccusedperson,furnishingthe
copies of the statements of the witnesses and relevant documents aS

prescribed u/s 207 Cr.P.C, the learned sub-Divisional Judicial

Magistrate, Bijni vide order dated tgl}l2}l4 committed the case to the

court of Sessions, Bongaigaon, being the offence u/s 376 IPC

exclusively triable by the Court of Sessions.
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5.

(3)

Upon hearing the learned counsel for

and on perusal of materials on record, charge was framed

accused Jamaluddin U/S 376 IPC and U/S 109 IPC read with

IPC against the accused Pabitra Sarkar. The charges were

explained to the accused person to which he pleaded not

claimed for trial.

6. To bring home the charges u/s 376 IPC,

has examined as many as 11 witnesses whereas the def,

none. In statement u/s 313 Cr.P.C. the accused person

allegations levelled against him.

7. Points for determination:

i) Whether on 19/7/2008 at about 9:30 A.

Kajironga Hotel under Abhayapuri

accused Jamaluddin committed the

and thereby committed an offence puni

376 IPC ?

ii) Whether on 19/7/2008 at obout 9:

Kojirongo Hotel under Abhoyapuri Pol

committed the offence of rape and

Pabitra Sarkar obetted the said Joma

commission of the said offence of rape,

offence wos committed in consequence

obet.ment and thereby committed on o

punishoble u/s L09 IPC read with

IPC ?
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(4)

In order to appreciate the argument by both sides, it

the relevant and extent part ofwould be pertinent to extract herein below

the evidence on record.

9. PW L, (Sahar AIi ), deposed that the incident

occurred about 6 years ago. His sister was in love with the accused and

the accused made her elope with him to Kajiranga Hotel and raped her.

His mama Jaharuddin from his village saw his sister sitting in Kajiranga

Hotel and brought her home. Later his sister told that the accused took

her to Kajiranga Hotel, raped her and left from there. His sister lodged

the FIR. Police seized the cloths of his sister vide seizure list.

PW 2 (Majid Ali), deposed that the informant is his10.

11

W,
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daughter and the incident took place about 6 years ago. On that day after

reaching home in the evening he did not find 17 year old daughter at

home. He searched for her nearby but did not find her. He got

information from his 'Bhagini' from Kadamtola village that his daughter

was siting and crying on the road at Saktola and she called them to bring

her. On receiving information he went there and saw many people

gathered there. They told that his daughter tried to commit suicide by

coming in front of moving vehicles. On being asked, his daughter told

that you brought her from home on the pretext of marring her and took

her to Kajiranga hotel and raped her. Police was informed. Police

arrived and took them to Police Station. His daughter lodged the FIR.

She was medically examined.

During cross-examination he stated that his daughter

was married with Jamaluddin and they had marital life for three months ;

that his daughter filed a maintenance case against Jamaludddin before
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Bijni Court ; Jamaluddin gave talaq to his daughter ; that his daughter is

married to another person ; that Hotel Kaziranga is a line hotel where

food is available and that he did not go to l-rotel Haziranga to make any

inquiry.

11. PW 3 (Mamtaj Begum) deposed that she is the

informant of this case. The incident took place about 6 years back.

From two months prior to the incident she was in love with the accused.

Then the accused rang her up and called her to the Bhandara market. On

the pretext of marrying her the accused Jamaluddin took her to Kajiranga

Hotel, raped her and left from there. Then she came back and tried to

commit suicide by coming in front of moving vehicles. People saved

her. Her mama Asuruddin found her there and took her to hls home and

on being informed her father and brother came there. She lodged FIR at

Manikpur Police Station.

During cross-examination she stated that later on

Jamaluddin married her ; that she did not raise any alarm when taken to

hotel Haziranga ; that she received Rs. 20,000.00 from Jamaluddin ; that

later on she divorced Jamaluddin and married another person ; that hotel

Haziranga is a line hotel and food is available.

PW 4 (Md. Makbul Hussain) deposed that the12.
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incident took place about 7/B years ago. At that time he was the manager

of Kajiranga Hotel situated at the highway at Saktola, Bijni. On that day

four persons along with a girl came to Kaziranga Hotel, had tea and

snacks and left. Later he heard that one among those four persons

brought the girl in the pretext of Marring her but after having tea, left her

there without marrying her and the girl tried to commit suicide by
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coming in front of moving vehicles but people saved her

over at Manikpur Police Station. The hotel is a line hotel.

PW 5 (Bajrangi Chouhan) and PW

Hussain) stated that they do not know anything about the i

PW 7 ( Asiruddin), deposed that on l-

13.

14.

15.

16.

L:00 PM while he was coming from Bijni Bajar he saw

gathered in the National Highway and heard that a girl

suicide by coming in front of moving vehicle. He went forw

that the girl is his 'Mahi' distant relation. Seeing him that

crying and he took her to his home on being told by the

there. She told them that you took her on the pretext of ma

fled away.

During cross-examination he stated

not tell him anything.

PW B (Sadananda Nath), deposed that

earlier at Kaziranga hotel and he was not present on the

occurrence of the incident and he stated before the police

know anything about the incident.

During cross-examination he stated

tell about any incident and he put his signature on the seizure

Police Station and he did not know what was written in Ext 4

PW 9 (Dr Jagananda Das)

submitted the report as per medico legal register. He found

the breas| no torn or soiled cloth ; no maturity of public hair
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(7)

stain ; no injury to the pubic region hymen not intact ; no injury to the

vaginal canal, HCG test of urine shows weak positive result for

pregnancy ; USG of lower abdomen shows no pregnancy ; Radiological

examination for determination of exact age of the victim shows her age

to be ir-r between 16 to 20 years. In his opinion he could not find any sign

to ascertain whether she was raped or not.

During cross-examination the doctor opined that tl-re

Pregnancy test in urine sometimes may show false negative or weak

positive. Ultrasor-rnd confirms pregnancy.

PW 10 (Bhubaneswar Talukder), deposed that he

collected the medical report and submitted the charge sheet.

During cross-examination he stated that he had not

specifically mentioned separately under which section the accused

persons were booked,

17.

18. PW 11 (Mathura Barkakoti), In-charge Gerukabari

out post under Manikpur Police Station deposed that during investigation

he recorded the statement of victim girl and other witnesses. Seized the

cloths of victim girl handed over by them vide seizure list (Ext-1).

Prepared the sketch map of the place of occurrence (Ext-7). Recorded

the statement of Z stdffs of hotel Kaziranga i.e. the place of occurrence.

Got medically examined the victim and got recorded her statement u/s

164 Cr. P. C. Ext-3. He searched the accused but not found available.

Pabitra Sarkar, the owner of Kaziranga Hotel was arrested for facilitating

immoral act in his hotel. Then the accused surrendered before Manikpur

P.S. on 2317|2OOB and was arrested. The accused submitted one affidavit

dated 2317/2008 regarding their marriage with the victim girl and the
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same was seized vide seizure list (Ext-B).

During cross-examination he stated that he has not

seized the birth cerrificate of the victim girl. He did not produced the

seizure list (Ext-1) before tl-re learned Sub-Divisional Judicial

Magistrate, Bijni. He also stated that he did not know where from the

witnesses brought the cloth of the victim girl, which were handed over to

him. He has not sent those cloths for forensic examination. vide Ext-4

(seizure list) has seized one bar license in the name of Kaziranga Hotel

and Restaurant from the owner.

Defence argument

(i) False allegation to create pressllre upon the

accused to marry the victim ;

(ii) Married after 7 Yz year and left rhe accused and

married another person ;

(iii) Hotel Kaziranga is a line hotel and do nor have

lodging facility ;

(iv) Mctim major and went on her own with the

accused.

19.

20_ The allegation as per FIR dated 20.7.2008 (Ext 2) of

the informant victim Momtaz Begum is that on j.g.07.2008 at about 9.30

A.M in the absence of the family members of the informant the accused

Jamaluddin and Kayam Ali and one another took her to Bhandara bazar

on the false promise of marriage and from there took her in an auto

rickshaw at saktola and after raping the informant by the accused

Jamaluddin fled away from there.

{rpsp:rrprS ,li':dgf
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(e)

The evidence of the informant was recorded after

seven years on l-2.03.2015 as PW 3 and her evidence is that since two

months prior to the incident she was in love with the accused Jamaluddin

and the accused rang up her and called her to Bhandara market from

where Jamaluddin took her to Kaziranga hote| telling her thrat he will

marry her where Jamaluddin raped her and thereafter leaving her there

fled away. she attempted to commit suicide by jumping before vehicle

but was saved by the public. At that place her'mama'Asiruddin (PW 7)

was there and he took her to his house and informed her parents. Ext 2 is

the FIR lodged by her. Ext 3 is her statement given before the

Magistrate. In her cross she stated that Jamaluddin married her ; that she

did not raise any alarm when taken to hotel Kaziranga ; that she received

Rs. 20,000.00 from Jamaluddin ; that later on she divorced Jamaluddin

and married another person and that hotel Kaziranga is a line hotel where

food is available.

22. Going by the evidence of PW 3 the allegation made

in the FIR palpably appears to be not correct as because there is

contradictions in as much as that she stated in her FIR (Ext 2) that the

accused Jamaluddin, Kayam Ali and one another taking advantage of her

loneliness in the house took her to Bhandara bazar whereas in her

evidence she deposed that the accused Jamaluddin called her over phone

to Bhandara bazar where she went. She has not mentioned ln her FIR

that she was in love with the accused Jamaluddin whereas in her

evidence she has deposed of having love affairs with the accused

Jamaluddin since two months prior to that incident. she alleged raped to

her by Jamaluddin in hotel Kaziranga and from there the accused fled

away. This version of PW 3 don't appear to be true as because hotel

Kaziranga is a line hotel where food is available and the same admitted

I
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(10)

by her in cross-examination.

23. The version of pW 3 is not supported by her 'mama'

Pw 7, who according to Pw 3 met her at that place and took her to his

house as he met PW 3 crying at that place. According to pw 7, he was

told by PW 3 that the accused Jamaluddin took her at that place on the

pretext of marrying her and fled away from there. Had the accused

Jamaluddin took her at that place and raped her there was no reason for

PW 3 not to inform PW 7 abor,rt it.

24. Furthermore, the allegation of rape made by pW 3

against the accused Jamaluddin at hotel Kaziranga is not believable due

to the fact that hotel Kaziranga is a line hotel where food is only

available and there is no facility of lodging. pw 5 had a pan shop

outside the hotel Kaziranga by side of the National Highway and

according to him hotel Kaziranga is an open hotel where room is not

available. Pw I was an employee of Kaziranga hotel during that time

and he did not hear about any such incident. pw 4 was working as a

Manager of Kaziranga hotel during that time and on the day of incident

four persons came with a girl in that hotel and after having tea left. Later

on he heard that one of the person brought the girl telling her thar he will
marry her and after having tea left her there and went away. He stated

that the hotel Kaziranga is a line hotel.

25. Hotel Kaziranga is a line hotel by the side of

National Highway where food is available and there is no facility of

lodging Being so there is no scope of some one having sexual

intercourse with a girl in that open hotel. The evidence on record reveals

S*ssenis 'lt'ltlgo
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that the accused Jamaluddin had gone to that hotel with the victim as

they were in love and after having tea they Ieft that place. The accused

might have denied to marry her or might have left after leaving her at

that place and for not marrying her PW 3 might have become emotional

and might have also tried to jump before running vel-ricle. Her 'mama'

PW 7 met her at that place and took her to his house. PW 4 has also

heard about such incident but there is no iota of evidence of accused

Jamaluddin having sexual intercourse with PW 3 at hotel Kaziranga. The

allegation of rape is not believable.

The accused Pabitra Sarkar has been unnecessarily26.

implicated in this case with the allegation of facilitating accused

Jamaluddin to have sexual intercourse with PW 3 in his hotel. PW 3 or

other witness has not said a single word as against the accused Pabitra

Sarkar. Furthermore, PW 3 is silent as against another accused named

Kayam Ali who is named as accused no.2 in the FIR. There is also

mentioned of another third person in the FIR who alongwith the other

two accused named in the FIR took her to Bhandara bazar but in

evidence is silent as as against the third person. That third person

appears to be Saidul Islam who was not sent up for trial alongwith the

accused Kayam AIi. These two accused i.e Kayam Ali and Saidul Islam

are mentioned in the charge Sheet aS not sent up for trial aS no evidence

was found against them.

27. The defence plea of forced being applied by PW 3

upon the accused Jamaluddin with the false allegation of rape appears to

be probable as PW 3 stated in her cross of accused Jamaluddin marrying

her. Later on she got divorced with Jamaluddin and married with another
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( 12)

person.

28, Record reveals that Pabitra Sarkar was produced

after arrest before the Court on 23.07.2008 and accused Jamaluddin on

24.07.2008. The accused Pabitra Sarkar obtained bail order from the

Hon'ble High Court and was released on bail on 14.08.2008. Jamaluddin

was released on bail on 18.08.2008. These two accused persons suffered

Llnnecessarily for the false allegation of rape by the informant Momtaz

Begum.

29. Ext 3 is tl-re statement of the informant/victim

recorded U/S 164 Cr.P.C and her statement is that from last two months

she and Jamaluddin were in love and Jamaluddin took her to hotel

Kaziranga where he told that he will marry her and commjitted sexual

intercourse with her and after leaving her there Jamaluddin went away.

Somehow she came to her uncle's house and from there her father took

her home.

30. PW 3 while giving her statement U/S 164 Cr.P.C on

28.07.2008 stated her age to be 17 years but no birth certificate or school

certificate was collected by the Investigating Officer during the

investigation. The medical evidence speaks of the PW 3 to be a major at

that time as PW 9 who examined PW 3 on 20.07.2008 i.e immediately

after the day of incident on 79.07.2008 finds no injury on her person but

her body including private parts. The radiological examination shows

her age in between L6 to 20 years.

Summing up the above discussions, it is held that

$**firriie ,!t'ltlfro
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prosecution has miserably failed to bring home the charge

against the accused Jamaluddin and U/S 109 IpC read with

IPC against the accused Pabitra Sarkar. Hence the accused

acquitted of the said charges and set ar liberry forthwith.

32.

the 20'r' day of December,20lg.

Given under my hand and the seal of

Dictat1d and corrected by me,

V/-^
(BinodKn Chetri)
srsl"Esr?dr4t.rdgo
Bongaiqaarx,P..a. 7.
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Prosecution witness:
PW1-SaharAli.
PW2-MajidAli.

'.. PW 3 - Mamtaj Begum.

i, .. PW 4 - Md Makbul Hussain.
'i 1, rPW5-Bairanpi ChorrhanPW5-BajrangiChouhan.\'., 1.f YY J-ljdJrdrrE'rurruut

i,:i. i Pw 6 -Abdul Hussain.
,.,., /",.,r. PW 7-ASifUddi n.

PW 9- Dr Jagananda Das.

(14)

APPENDIX

PW 10- Bhubaneswar Talukdar.
PW 11- Mathura Barkakoti.

Defence Witness:
Nil.

Documents Exhibited by Prosecution:
Ext-1 Seizure list.
Ext-2 FIR.
Ext-3 statement of the victim U/S 164 Cr.p.C.
Ext-4 Seizure list.
Ext 5- Medical report.
Ext-6 Charge sheet.
ExtT- Sketch map of the place of occurrence.
Ext B-Seizure list.

Defence Exhibit:
Nil
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